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PREFACE

This paper was prepared pursuant to a Cooperative Agreement between the Economic
Development Adminigtration and The E.P. Systems Group, Inc. for a“Review of Economic
Development Literature and Practice in Reclamation and Economic Regeneration of Brownfields.” It
draws on the practica experience of its authors and a broad literature that spans scholarly and policy
andysis, date and federa guidance and application materids, trade journas, manuas and case studies
relating to the problems of brownfield redevelopment.

Our purposeisto demystify the mass of legdistic, technica, and often contradictory or out-of-
date writings on the brownfields issue. Our god isto inform the loca economic development
organization (EDO) or municipa agency charged with economic and/or community development in an
areawith potentially contaminated sites. Thus, we are not directing the discussion toward academics,
the legd gaff of firms engaged in brownfields litigation, or public policy specidigts.

Federd and state agencies have worked to stimulate new EDO efforts on brownfields
regeneration. These organizations see economic potentia in brownfields redevelopment and have
responded to local agencies perceptions of such projects as “impossible’ or difficult, and thus low
priority, activities. We hope this review will assst EDOs in understanding, but not exaggerating, the
problems—and the broad-ranging community benefits—associated with brownfield projects. This
review should help to identify workable gpproaches to potentia land contamination issues, point to the
best practices of successful brownfield redevelopers, and identify sources available for EDOs about to
launch or expand their own brownfields efforts.

We wish to thank the practitioners, policy andysts and researchers whaose prior work on the
brownfields redevelopment process has enabled the field to progress and helped make reclamation of
these Stes easer for those localities and organizations that are following their lead. In particular we want
to thank Charlie Bartsch of the Northeast-Midwest Ingtitute, arguably the dean of brownfield policy
andydts, for hisinput and support, and Kelly Robinson of the Economic Development Administration,
who went beyond the role of Project Officer to actively contribute to the framing and conceptudization
of this review and synthesis of literature and experience.

August, 2000
Peter B. Meyer H. Wade VanLandingham
The E.P. Systems Group, Inc. VanLandingham Conaulting
P.O. Box 2736 315 Loveville Road
Louisville KY Warriors Mark, PA 16877
502-896-9448 814-692-8584

epsysgrp@aol.com hwadev@aol.com



INTRODUCTION

In the past decade, agreat dedl of attention has turned to the redevelopment of brownfield Sites,
defined by the Environmenta Protection Agency (EPA) as "abandoned, idled or underutilized industria
and commercid facilities where expansion or redevelopment is complicated by red or perceived
contamination” (66). Some of these complications arise from the nature of the Stes themsdves, others
from the types of settingsin which the Sites are located; yet more from actua contamination or from the
gigma associated with a Ste that just might be contaminated; and a very large percentage from the legd
and financia environment in which such redevelopments must occur. Despite these potentid problems,
thereis greet interest in reusing these Sites because:

1 from a private sector perspective, their location may offer exceptiond  profits from successful
redevelopment, and,

1 from a public sector perspective, their redevelopment may contribute to both the economic and
community development gods of the municipditiesin which they are located.

As aconsequence of the interest, arather large literature about the redevelopment of the Sites has been
generated.

For the proactive municipdity, loca development agency, or other economic development
organization (EDO), there are many reasons why brownfields redevelopment is an essential component of
the economic development process. In many cases, the municipality smply has no other available land to
consder for plant locations and expansions within its boundaries. In other cases, the Stes may be
drategicaly critica to abroader regeneration effort, such as when they are located in the middle of a
redevelopment area. The dternative to redeveloping previoudy used Sitesisto see dl new local economic
activity generated outside the municipdity. Redevelopment, then, provides ameans of creating jobs,
increasing the locd tax base, and maintaining an inventory of usegble land, even in the abosence of
immediate demand. Such Sites dso may be desirable for the locd government or EDO because the public
sector costs of building and maintaining sewer, water, and trangportation infrastructure are lower within
areasthat are already built up (80).

Conventionad wisdom argues that the costs and risks associated with the reuse of these Sites
makes them uncompstitive with “ greenfield” development. The obstacles to the redevel opment of
brownfields are real. However, recent experience demondirates that, despite the problems, brownfields
redevelopment is possible and rewarding. Our purpose hereisto use the literature to show how the
obstacles to redevelopment can be—and are being—overcome.

Given the volume of materid now available, we have had to limit the scope of this review. We
opted to emphasi ze the documents and analyses that we thought would be most immediately useful to the
typical EDO trying to address its brownfields Stuation. Timeliness isimportant.



Much of the earlier material has been superceded by new work or has been made obsolete by new State
and federd legidation and tools such as environmenta insurance. However, some semina conceptud
framing was undertaken early in the public debate on brownfields, and we have included that materidl.

By and large, we have omitted descriptions of single city or state programs because their
generdizability to other contexts is uncertain. Imitation, without detailed consideration of the specific
context in which successful projects proceeded, is dangerous at best. While we offer case study
examplesin Appendix B, they are cases discussed by authors trying to offer guidance for possible
replication in other contexts.

We samilarly have made only passing reference to a growing body of literature proposing smarter
growth or more environmentaly sensitive (“sustainable’) redevelopment. Thisis an important set of issues
and prospects for reuse and should not be ignored, especidly in light of the potentia longer term
economic benefits. However, the more fundamenta problem for the vast mgority of EDOs that have yet
to launch systematic brownfields programs is how to initiate and direct such efforts, not how to tailor them
to specific environmenta ends that may congrain investment options. Likewise, we have not
systematicaly addressed the brownfield regeneration experiences of community development
corporations and other organizations with a particular or specid agenda and unique legal mandate.

Our overd| objectivein this literature review is not to offer a guidebook or attempt any step-by-
step guidance. There are many manuds of this sort aready available as references and we offer summary
descriptions of some of them in Appendix A to assist sdlection of brownfield redevel opment tools by
interested EDOs. Our intent isto provide some guidance and an overview of the issues that EDOs need
to address in framing their individua brownfields programs.



THE POLICY CONTEXT FOR BROWNFIELDS REDEVELOPMENT

The reuse of previoudy developed land is not anew practice. Archeologica evidence suggests
that the cities of the ancient world have been built time and time again on the same sites. In this country,
the older cores of the colonid and pre-indugtrid cities have evolved in place from pedestrian oriented,
amal scde, mixed land use shopping and living places to places dominated by skyscrapers and monolithic
government structures. The “federd bulldozer” of Urban Renewa in the 1960s ddliberately sponsored
redevelopment of the urban cores (69). Therefore, urban areas and their economic development
organizations have had many decades of experience with the intentiond reuse of land within their
boundaries. Why then is there an entirely new literature devoted to the reuse of industria and commercid
stesin these same cities? The answers to this smple question are multiple, complex, and interrelated.

Although cities, and to alesser extent other areas, have been reusing land for many years, the
context for this reuse has changed over time. Plant closings and downsizing associated with the
restructuring of the US economy from the 1970s on have |eft underutilized and potentidly contaminated
gtes, commonly caled brownfields, in most communities (18). The sheer number of these Stesis
impressive. The general consensus isthat there are aleast 500,000 Sites that are suspect with respect to
their environmental conditions, in terms of known past uses and current status (18, 33, 39, 114). Growing
environmental awareness over the past two decades has led to the belief that most of the Sites that were
used for industrial operations prior to 1980 have some contamination that needs to be addressed, but this
accepted “fact” has not been verified (40, 52 64).

When Congress enacted the Comprehensive Environmental Response, Compensation, and
Liability Act (CERCLA or Superfund) in 1980, it intended to facilitate reclamation of acutely
contaminated, but neglected sites. Unfortunatdy, while CERCLA has had many beneficia environmenta
impacts, it has dso had severd unintended negative impacts on economic development, in part because
of court interpretations of the Act (34, 43, 105, 107). The Superfund itself is focused on fewer than 1410
Stes, but the publicity it has generated has undermined the perceived value of 500,000 or more
brownfields across the nation that may have minimd, if any, contamination (33, 85, 114).

The primary negative consequence for economic development under CERCLA derives from the
fact that the current land owner (aswell as dl past land owners) may be held responsible for any
environmenta problems (and are considered to be “potentidly responsble parties,” or PRPs) on asite
even if the contamination occurred before the current owner purchased the property (57, 58). The liability
concerns have been of great interest to both private and public sector developers since the passage of
CERCLA. The problem for redevelopment posed by CERCLA stems less from the cleanup or
procedural regulationsimposed by the law than from the complex legd ligbility system that comesinto
play for any ste with even asmall amount of contamination (38). Of particular concern are the principles
of “drict” and “joint and severd” liability.



“Strict” liability does not require the demongtration of any wrong-doing. This means that even if
the contamination actions taken were legd a the time they were done, a party may ill be held
accountable for the costs of clean-up and environmenta damages. This liability is aso retroactive,
meaning that even if the pollution occurred prior to the passage of CERCLA in 1980, one may ill be
held accountable. “ Joint and severd” liability comesinto play when there are severd PRPs, and means
that any one or dl of the parties who might be even remotely associated with the pollution may be held
responsible for the entire cost of clean-up. CERCLA creates three genera classes of responsible parties:
generators of the hazardous substances found at the Site, owners and operators of the Site, and
trangporters who have the authority to sdect the site for digposal. The courts have held that any of the
three classes of parties may be held ligble for the entire cost of Site cleanup, unless it can be shown that
the harm is"divisble" (for example, where there are two or more physcaly separate areas of
contamination). This ambiguous potentid liability resulted in Stuations in which even those who in no way
caused the contamination, or who acquired title when they did not want to (as in the case of loan defallts,
Inheritances, and tax delinquencies) experienced exposure to some risks (17).

This potentid ligbility has assured that virtudly al previoudy used industrid and commercid Stes
require an environmenta assessment before they can be sold and before financing can be obtained for
their redevelopment (84, 101). The effects of the regulation on redevelopment are to makeit:

more expensve (because of assessment and cleanup costs),

riskier (because of the possibility of greater contamination than originaly conceived),

dower (due to the time necessary to assess the levels of contamination, clean the property, and
obtain appropriate clearances).

Finaly, prior to 1996 legidative changes, court interpretations of the ambiguous CERCLA language made
financing redevel opment of brownfields more difficult by exposing financid inditutions to ligbility under
certain conditions (18, 84, 93, 106). The net result has been to reduce demand for any previoudy
developed Sites.

In addition to environmenta concerns (and the associated regulatory, ligbility, and financing
Issues) brownfields redevel opment has been dowed by weak demand for developed sites more generaly
(82, 114). A number of different trends often combine to pose a chdlenge to attracting redevelopment to
abandoned indugtrid sites (108, 116). Theseinclude:

the physical and economic deterioration of older industrial aress in recent decades,

population out-migrations,

common public sector neglect of infrastructure and service delivery in depressed aress,

changesin preferences for production and distribution facility types (e.g., increased demand for
sngle-gtory buildings), and



1 higher business demands for access to the interstate highway system asreliance on river and rail
transportation has declined, leading to shifts towards suburban locations near highway
interchanges.

Conversdy, greenfidd stes (i.e. previoudy undeveloped properties) are usudly in higher demand aress,
are cheaper to develop per acre, and present far lessrisk and uncertainty (113).

In the 1970s and 1980s, loca governments and economic devel opment organizations (EDOs)
consequently found themsdlvesin a Situation where they had many potentidly reussble stes, but little
private sector interest in redevel oping those properties and significant obstacles to public sector-led
redevelopment (73, 83). The Situation has changed dramaticaly in the 1990s with the emergence of sate
Voluntary Cleanup Programs and more flexible cleanup standards based on intended Site reuse. Other
new developments include different forms of liability relief for owners who clean their Sites, for project
financiers, and for innocent new purchasers (and inadvertent inheritors or acquirers) of previoudy
contaminated sites (5, 29). Federa and state financing support for loca projects has aso become more
available, and existing funding programs have been modified to promote brownfiel ds redeve opment.
Findly, private sector insurers have developed new risk-management products that reduce risks and
liability concerns for many parties involved with brownfields regeneration (47, 88, 91).

Loca communities and EDOs have many reasons to want to redevel op brownfields despite the
obstaclesinvolved. Not only may such redevel opment promote new economic activity and jobs, but it
aso hdps to reduce negative neighborhood spillover effects. Without redevel opment, many such Sites
become “attractive nuisances,” providing locations for drug-related or other undesirable activities.
Moreover, businesses and resdents in the areas immediately adjacent to brownfields often suffer lost
revenues and declining property values due to the stigma associated with pollution. Thisis especidly
problematic because brownfields are often located in older areas with low income and minority resdents
suffering from economic decline and environmentd justice problems. EDO redevel opment planning, if
based on traditiona indugtria development gpproaches with minimal community consultation and inpt,
however, may raise smilar environmentd justice concerns associated with cleanup standards and
proposed new land uses.

The benefit of redevelopment of brownfields extends beyond the Steitsdf to the wider
community (33, 64, 86, 125). Redevelopment of brownfield stesin poor areas offers many opportunities
induding:

the possibility of new employment for loca residents,

reduced risks from past contamination and a lower likelihood of additiond pollution,
increases in the tax base associated with new activities and,

Increased atractiveness of the community at large to other new businesses.

Hence, when measuring the costs and benefits of brownfields redevel opment, the public sector should
look beyond the site-specific impacts to consider the broader community impacts as well (63, 74, 105).
Many of the case studies profiled in Appendix B offer descriptions of the wider community benefits
associated with such projects.



THE COSTSAND BENEFITS OF BROWNFIELDSREDEVELOPMENT

CERCLA isogtensbly based on the “polluter pays’ principle. To the extent that the law
implements this principle, the cogts of brownfields redevelopment should be borne by the parties that
generated the contamination, if they are present and can be identified. In fact, the costs of past
contamination and of any delayed redevelopments due to pollution concerns are imposed on many more
people than the PRPs that the law enumerates.

Because CERCLA imposesjoint and severd drict liability for cleanup and for any damage done
by past contamination, the costs of cleanup may be borne by property owners that acquired a polluted
ste unknowingly after it became contaminated but before buyers learned to be sendtive to possble
environmenta problems. In the period since widespread public awareness of contamination emerged,
buyers are more likely to include pollution consderations into their decisons. Some new owners may
have purchased sites a deep discounts because of environmental conditions and thus cannot be
considered innocent; they may appropriately be burdened with a share of the cleanup costs. Other buyers
may not be wel enough informed to do sufficient “due diligence” in determining environmental conditions
when sdlersintentiondly hide the extent of pollution on their Stes. Still othersinherit property, or acquire
title as the result of foreclosures on bad debts, and may have had no opportunity to conduct any Site
assessments prior to becoming owners, and thus PRPs under CERCLA. In states that have automeatic
title transfers to municipditiesin the event of tax delinquency defaults by private landowners, many loca
governments become PRPs through just this process.

The 1996 Asset Conservation, Lender Liability, and Deposit Insurance Protection Act provides
protection for some of the “bona fide new purchasers’ and others who may have acquired title through
inheritance, gifts, or legdly required tax foreclosures. The Act dso protects lenders foreclosing for
purpose of resale to recover on loan defaults (122). Many of the state programs discussed below
expresdy exclude any federdly liable PRPs from participating in their VCPs and obtaining ligbility rdlief.
This sort of provison may be gppropriate for the parties who actually contaminated the sites, but seems
lessrationd for many of the parties that could become PRPs under court interpretations of CERCLA.
The economic rationde for EDOs or others subsidizing mitigation costs for such owners depends on a
number of different factors, including, (1) Site conditions, (2) current red estate market valuations of the
location and other site factors, and/or even (3) non-market public interests served by a successtul
redevelopment. A subsidy may not be warranted regardless of these consderationsif the property
purchase price discount is greater than the expected costs needed to address the contamination.

[ronicaly, brownfield assessments and cleanups can impose unexpected costs on property
owners in the neighborhood of contaminated sites (78, 79, 104). If property vaues are not dready
depressed by suspicions of contamination, and asite isfound to be contaminated, property values nearby
may fdl. Of course, if property values have been reduced by pollution concerns and asteisfound to
have little or no environmental problem, adjacent properties may rise in vaue. Beyond these two obvious



Stuations, theimpact of any effort to Sart reclamation, that is, the first Site assessment, cannot be
predicted, but it is clear that the effects of redevelopment efforts on any one site will be felt beyond its
boundaries. While completion of state-gpproved cleanups might be expected to raise the value of
adjacent or other nearby property, these externd or “spillover” effects depend on the types of new land
uses and the extent of community acceptance of the redevelopment project. Clearly, failure to mitigate
known brownfields dso may impose environmenta and public hedth costs on neighboring property
owners and resdents, intensfying environmenta justice problems (25).

Wider recognition of spilloversis one reason that loca brownfields redevelopment isincreasingly
pursued as part of a neighborhood or area-wide strategy, rather than a Site-specific srategy. Financing
gpproaches such as tax increment financing (T1F), that borrow againgt the additional taxes generated by a
project, have the potentia to raise more capita if impacts beyond the Site are consdered due to the larger
tax base covered if off-dte effects are included (70). But the redl reason for taking more of an area-wide
gpproach to consdering brownfields redevelopment is that the impacts of abandoning—or
reclaiming—such sites are felt across a metropolitan area or regiond red estate market (44, 86, 97, 126,
144). The very presence of brownfields can undermine the economic competitiveness of aregion by
damaging its image and making it less atractive than it otherwise would be. As urban or town centers
hollow out, commuting distances grow, sprawl takes farmland and open space, mgor investmentsin
infrastructure are required to serve new areas while existing infrastructure in developed areasis
underutilized and thus its maintenance is underfinanced and inadequate (26, 46, 80, 102, 111). More
subtly, aregion’sinability to addressits brownfield problems—conditions increasingly understood to be
solvable—may make its EDOs appear ineffectud.

Whether environmenta priorities or metropolitan and state economic interests lead the decision-
making, there is a growing recognition that brownfields reclamation and redevelopment provides
widespread benefits. The economic value of amply turning brownfiddsinto parksis recognized by
organizations as diverse as the Urban Land Ingtitute (51) and the Trust for Public Land (117, 118). The
National Conference of State L egidatures maintains a growing inventory of “ State Incentive-Based
Growth Management Laws’ (87). The expangon of such efforts implicitly recognizes that urban
expanson is costly and that there are broad economic benefits available from reuse and redevel opment of
idle lands such as brownfields, aview with which the National Association of Development Organizations
appears to concur (86). Smilarly, the American Planning Association’s ongoing overview of planning for
the new century (3) offers strong evidence of growing politica and economic commitment to creetive,
community-serving denser development—a form of economic growth that depends on brownfields reuse.

Evidence is growing that, at least in the current economic and regulatory climate, brownfield
investments are a cost-effective and efficient means of pursuing local economic development (125). A
growing number of private developers and venture capitd firms are investing in brownfields, recognizing
that they can be highly profitable (81). More generdly, the financid benefits of brownfied invesments are
becoming more obvious to a broader audience of public and EDO officids. The Council for Urban
Economic Development (CUED) recently completed what appears to be the most comprehensive study
to date of brownfield project economic features (39). Examining 107 very diverse types of completed
projects, they found that cleanup costs averaged only 8 percent of tota project costs, median public costs



per job created were $14,003, and every $1 public sector dollar invested leveraged an additional $2.48
in private dollars (with haf the public money coming from non-loca sources). In short, brownfields
gppear to offer good EDO investment opportunities. CUED aso examined the skills needed to undertake
brownfidds redevel opment. They found that critica capacitiesinclude Ste assembly (where there are
many smal parcds of land), and the ability to package the financing, using federa and sate funds as well
as dtracting private investment. These, of course, are skills centra to any EDO, and suggest that EDOs
can make an important contribution to cost-effective local brownfields redevel opment efforts.



ISSUES OF RISK AND UNCERTAINTY ON BROWNFIELDS

Due to both the lack of information about actua contamination and the broad ligbility exposures
generated by CERCLA, brownfield projects pose exceptiona risksto investors, relative to efforts to
develop greenfield sites (11, 32, 56, 113, 120). In fact, the risks associated with brownfield
redevelopments are generaly understood. The mgor problem encountered in such projectsinvolves
uncertainty over the likelihood that the potentid costs will arise and the amount of money they may
involve (24, 48, 71, 77, 104). Investors can accommodate risk, provided it can be quantified: they smply
accept only those projects that promise higher, “risk-adjusted” returns on their investments. If, however,
reliable quantification of risk is not possible, then determination of the needed risk-adjusted rate of return
isimpeded. Not having firm numbers, investors may smply abandon projects—or only pursue those with
truly exceptiond returns. Thus, it is the uncertainty associated with brownfields, even after completion of
extensve Ste assessments, that can pose a mgjor barrier to redevel opment.

Following the promulgation of CERCLA, there were no firm EPA guiddines for determining the
extent of investigation necessary to identify and assess the extent of contamination (93). The American
Society for Testing and Materids (ASTM) developed such guiddines starting in the mid-1990s. Its
standards are now readily accepted (7, 8, 9). Unfortunately, many brownfields stakeholders and
decison-makers are not aware of this development and thus tend to exaggerate the uncertainty with
respect to both in-ground contamination and enforcement liability that remains after a Site assessment that
meetsthe ASTM gtandards. Moreover, EPA hasindicated that it is not routindy pursuing brownfield
redevel opers voluntarily executing cleanups enforcement action, and this stance further reduces the
uncertainty over Agency actions (129).

Wide-spread lack of understanding of the reduced enforcement risks, however, means that
brownfield investment uncertainty continues to be perceived as higher than it actudly is. Overstated
uncertainty, combined with dow dissemination of information about innovative cost-effective cleanup or
containment techniques, has prevented potentia developers from recognizing that profitable investment
opportunities exist. At the same time, a handful of knowledgeable for-profit redevel opers have regped
exceptiona returns on sdected brownfield sites (81).

Financiers can make loans on risky property, within reason, or even take equity positionsin
development efforts, provided they are able to quantify and make dlowances for their risk exposure
through higher interest rates, reserve accounts, incluson of more secure collateral or smilar approaches
(244). In fact, even commercia banks, assumed by most observersto be far more risk-averse than
developers, were beginning to learn how to ded with brownfields before the 1996 legidation that limited
lender liability (21, 27, 55, 93, 106). As aresult, passage of the Asset Conservation, Lender Liability,
and Deposit Insurance Protection Act has had less impact on the availability of debt capitd for brownfield
redevel opment projects as had been anticipated.



Access to cgpita was found to be a mgjor barrier to brownfiel ds redevelopment in case studies gathered
prior to the passage of the Act (120) and it remains a problem today (13).

The continued relatively tight brownfields capital market appears to be due to a number of
different factors.

brownfidds are often in neighborhoods with many problems other than contamination, including
poor infrastructure or transportation access, crime, and related ills (23, 97, 120, 121);

for avariety of reasons, urban land is often less in demand than suburban or exurban stes, evenin
the absence of the complicating factor of possible past contamination (20, 23, 96);

! federdly financed highways and other infrastructure development, along with tax policies and
other public policies, have tended to subsidize development of previoudy rurd and
suburban land for decades, placing al urban land, and especidly brownfidds, a afurther
compstitive disadvantage (65, 102);

most brownfield sites, even those only suspected of having contamination, are given vauations by
appraisers that may exaggerate risks or costs, and thus face reduced access to debt
capitd from indtitutions with prescribed “loan-to-vaue’ ratios designed to limit the risk
exposures they accept (30, 94, 104); and,

! continued investor concerns about project viability and stability of cash flow for loan servicing,

whether or not accurate in the changing investiment climate, limit the willingness of lenders

to fund, regardless of property valuations (11, 46, 56, 112).

These last two factors are associated with the approaches taken to vauation of property by
professond red edtate appraisers. In the extremdly litigious environment generated by CERCLA,
gppraisers understandably have been fearful of being sued for over-vauing stes that may be difficult or
expensive to clean (6). Using a sales-comparison gpproach, appraisers have lowered vauations of
brownfield Stesin order to make alowances for massve uncertainty arising from the difficulty of finding
properties that really are comparable (94). Similarly, when appraisers have tried to estimate brownfield
va ues based on the potentia revenue streams from the properties (the income approach to vauation),
they have often double-counted the risks associated with brownfields. It is common procedure to subtract
cogts attributed to environmenta factors from the projected income stream while simultaneoudy
increasing the discount rate to accommodate uncertainty (31, 78, 104). Appraisers have aso tended to
assume that brownfield property vaues will be depressed by the stigma attached to these Sites, even after
they have been cleaned and government certifications and approvals have been obtained. In redlity, there
islittle or no credible evidence of such a“gigma effect” (42, 115).

While appraisers tend to discount excessively for stigma, they are correct in their perception that

there are exceptiona risks associated with projects on sites that need to be remediated. Three major
risks confront investorsin contaminated Sites that are not present in other development projects:

1 possible cost (and time) overrunsin cleanup or containment operations,

10



1 possible ligbility claims arisng from accidents or exposures to contaminants in the past or during
the cleanup; and,

1 future uncertainty about community acceptance of the site redevelopment (leading to changesin
marketability of the Site, restrictions on acceptable land uses, and possible additiona
cleanup requirements).

While devel opers gppear to be increasingly willing to incur such risks, they tend to do so with other
peoples money—and thus are constrained by gppraiser and lender conservatism with respect to
brownfields (56, 81, 145).

Duein part to the combined effects of the 1996 Act providing partid rdlief from joint and severd
liability under CERCLA, the 1995 modification of the Community Reinvestment Act to provide credits
for brownfidd investments, and the accumulation of experience with successful projects, banking
ingtitutions are now more willing than ever to lend on brownfidds. Still, there are costs associated with
this new financing. Banks require brownfield borrowers to demongrate higher levels of “due diligence’
and loans are typically made at higher interest rates, reflecting continued concerns about exceptiond risks,
not the least of which isthat a borrower whose capitd is depleted may default without a cleanup (90, 98).
Furthermore, many traditional lenders remain congtrained by regulations regarding acceptable risk
exposures. Most banks cannot provide funds for brownfield projects with loan-to-vaue ratios over 75
percent. There is also some evidence that recent bank mergers may be reducing the supply of capital for
local projects that have community vaue but cannot compete with globa investment opportunities offering
higher investment returns (13, 82). Combined with the ongoing problem of low gppraisds, it is possible
that some degree of capital starvation for progpective brownfield redevelopments fill exigts. Therearea
number of potentia responses to this problem, one of the most promising of which is environmenta
insurance.

The emergence over the past five years of insurance coverage for the exceptiond risks associated
with brownfields has the potentia to sgnificantly change the prospects for redevel opment efforts (4, 47,
88, 92). Three different types of policies have emerged, each with its own set of options and conditions,
and each playing a different role in supporting brownfields redevelopment by capping and quantifying risk
for investors and their financiers (91):

C Cleanup Cost Cap poalicies protect against cost-overruns on pollution containment and removal
actions. These overruns may result either from unexpected costs to address known conditions or
from contaminants not identified when the cleanup was designed and gpproved. The policies
normally can be acquired for a short time period, Since they are intended to cover the actua
period of remediation. Some cleanups, such asthose that rely on phytoremediation (using plants
to gradudly neutrdize toxics in the soil) or those that involve extended pump and filtering
operations (for contaminated groundwater), may require longer term policies.

C Pollution Liability policies provide the insured party with protection againgt lawsuitsinvolving
any of the specid brownfidd risks, regardless of the clamant, and includes coverage for both
damages and legd defenses againgt lawsuits. Thisform of coverageis usudly acquired for an
extended period. Policies may be written so that successve owners inherit the protection and
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are congtructed to cover both regulatory agency and third party claims. This extended protection
contributes to maintaining the vaue of the property in successve transactions, despite its possible history
of past contamination.

C Secured Creditor policies protect lenders againgt loss of principa for brownfield loansin the
event of defaults, diminating any need for foreclosures. These policies do not protect developers
or new owners from risks, so other forms of coverage may be needed by those undertaking
redevelopment if they hace concerned about their ligbilities. The policy term purchased is
generdly the term of the loan. Banks and other lenders can buy policies themsdves, passng the
cost on to borrowers, or may demand that borrowers obtain coverage as a condition for lending.

Insurance is avehicle for trandferring risk and uncertainty. If premiums are not excessve, and if
the coverage is appropriately designed for the specific brownfield project, insurance can address
exceptiond project uncertainties that are due soldly to questions about environmental conditions (4, 79).
There are two main problems for EDOs wishing to acquire insurance. First, these policies are
“manuscripted,” written with language and provisions for each Ste or project individualy. Accordingly,
they are very complex, making it essentia that EDOs obtain advice from environmenta insurance
professionals who protect their interests and those of successive owners. Second, the vast mgjority of
brownfields are too smdl for Cleanup Cost Cap insurance to be cost-effective for asingle project,
athough Pollution Liability coverage may be efficient.

At present, the cogt-effectiveness of any of the coverages available isrelated to project Sze more
than to the type of contamination problem involved. Given the high fixed cogts of underwriting and
manuscripting, the individua project cost cap environmenta insurance available today is considered to be
efficient only for sites with aminimum of $100,000 to $500,000 in cleanup costs (91). Some states and
insurers are beginning to address this problem through group coverages. Lenders that buy their own
coverages may acquire insurance for a portfolio of loan holdings. For large EDOs or groups of smaller
ones willing to negatiate group policies with insurers that cover anumber of different sites, environmentd
insurance could prove to be an exceptiond opportunity to enhance the market vauation of brownfields
and attract new investment (92).

12



THE ROLE OF ECONOMIC DEVELOPMENT ORGANIZATIONS
IN SUPPORTING BROWNFIELD PROJECTS

The mgor state and nationd initiatives currently in place, discussed below, can provide important
funding for locd brownfield redevelopment efforts. The fifteen agencies participating in the Federd
Interagency Working Group on Brownfields offer a variety of support, but they are not the only sources
of federd funds and technical assstance available. EPA programs are the most obvious, but other federd
funding sources may offer larger pools of money and assstance. There also are specid tax provisons
avallable intended to assst regeneration of brownfield stes (127, 128). In some ingtances, the federd
funds available are not specificaly earmarked for brownfields and require crestive use for redevel opment
purposes (12, 135). In other cases, longstanding policies have been modified to promote brownfield
investments, but limited publicity about these resources has left them underutilized (10, 134).

The availability of funds varies among the states, but in every case EDOs need to be creetive and
to look beyond the obvioudy agpplicable economic development and environment agencies (14, 38, 40,
48, 52, 59, 87,). As at the federa levd, funds for community development, training and manpower
development, and neighborhood health may dl be incorporated into a brownfields project financing
package (112, 124, 128, 131, 138, 142). The key issue for EDOsis one of defining arole for
themsdves in brownfields redevel opment and acting on it. In light of the breadth of funds potentidly
available, development organizations that adopt area-wide approaches that expressy pursue wide public
benefits, not merely increased private property vaues, will be best positioned to acquire the funds they
need to promote brownfiel ds redevel opment.

Overgatement of risks and uncertainties, combined with undervauation by gppraisers can Sarve
projects of capita (78). The well-capitdized private brownfield redevel opment firms indicate that they
need available sites of at least 5 acres—more commonly over 20 acres—before they commit resources
even to investigate investment opportunities (81). Consequently, the vast mgority of small manufacturing,
retail and resdentia sites (many under 0.25 acresin Size) may be effectively excluded from most sources
of private capital (145). While small developers may be anxious to take advantage of the depressed
prices on these properties, they have great difficulty obtaining necessary financing (28, 120, 145). EDOs
can play acriticd rolein heping to clean and redevel op these properties neglected by mainstream
financid inditutions. The key to successfully developing these smdler sitesisto recognize thet the
otherwise scattered brownfields do not exist inisolation, but are part of a neighborhood or local area (3,
50, 61, 86). Brownfields redevelopment, then, is often akey component of any municipa “ growth” or
gmilar program, and is Smilarly centrd to regeneration effortsin both rural and urban Enterprise
Communities and Empowerment Zones (65, 86, 110, 125).

Site assembly—uwhich may involve combining brownfield parcels with other Stesthat are not

environmentally impaired—may be another important activity for EDOs. This has been a key dement of
many EPA Brownfields Assessment Demondtration Filot project work plans (13, 113).
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Such larger parcelsinvolve a higher tota redevel opment investment than would asmall Site, so any cost of
cleanup is“diluted,” and becomes a smaller percentage of the tota project cost (120, 145). Larger
parcels may aso atract more developers, Snce many operate with minimum scale congraints (81).
Community impacts are key consderationsin utilization of HUD CDBG and Section 108 funds for
brownfiel ds regeneration, and these resources have aso been used for site assembly in order to attract
private capitd as well asto broaden loca regeneration effects (103).

There may dso be an important role for EDOs in cregting groups of smal brownfield stesfor the
purpose of obtaining affordable insurance coverage (47, 92). Such a group has been created as part of
the Massachusetts brownfiel ds redevel opment efforts (1, 2). However, it remainsto be seen if individua
municipdities can include enough brownfield Stes to obtain coverage for a portfolio of stesor projects
that is both profitable to underwriters and cogt-efficient for purchasers. Even if alarge enough group can
be formed, many EDOs and municipdities may not have the cgpacity to function efficiently asinsurance
purchasers. Insurance underwriters and brokers note that they face exceptiona difficultiesin sdlling to
such bodiesin light of provisons for public disclosure of bids (which would expose their manuscripted
policiesto their competitors scrutiny) and organizationa structures that often separate the purchasing or
risk management operations from the offices that have expertise in brownfields and their complex
Insurance needs (47, 92).

Another key factor in redeveloping brownfiddsis vison on the part of the EDO. This vison may
be congtrained by current zoning and land use plans, but creetive reuse requires thinking “ outside the
box,” or, a least, outsde individua sites themsaves. EDOs need to treat rezoning and mgor changesin
local land uses as viable options in their planning. Similarly, they cannot afford to overlook the possibility
that off-gte infrastructure investments and other nearby projects undertaken for traditional development
purposes Smultaneoudy could improve the investment attractiveness of brownfields. In many instances,
such off-gte investments may be easier to implement than brownfield-specific projects, but they may
result in redevelopment of previoudy contaminated Sites and thus provide more return for the investment
of public funds. Site assembly and creetion of new urban industria parks may be one appropriate
response to scattered brownfields (41). On the other hand, the prevaence of small brownfields may
provide prime opportunities for new resdentia construction in neighborhoods that desperately need more
affordable housing. In some ingtances, the best use for large parcels may be conversion to individua
housing lots after completion of Ste mitigation (143).

The extensve experience reported in case sudies and Satistical anayses of brownfield
redevel opments completed to date attest to the breadth of possibilities:

Conversons of indudtrid lands to residentid uses are growing.

Smadl stes are being developed independent of magor government interventions.

The new dimate of flexibility is permitting productive reuse of many Stes that were previoudy
considered impossible to regenerate (39, 59).

Loca economic development organizations have a new opportunity to contribute to regeneration, job
cregtion, and new public facilities through the remediation, reclamation, and reuse of brownfield sites.
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FEDERAL AND STATE PROGRAMS

The economic and environmentd benefits of redevelopment of brownfidds have been widdy
recognized by relevant federa agencies and state governments. At the federa levd, at least fifteen
different agencies offer programs and policies that may be rdlevant to brownfields redevelopment. At the
date leve, programs differ tremendoudy—and the individua approaches are very important to local
redevel opment planning within each sate, S0 it is essentid that loca efforts coordinate with sate
environmental and economic development agencies. Below, we first review mgor federa programs and
then describe some of the key features of the state programs.

Federal Brownfields Redevelopment I nitiatives

Federd recognition that brownfields redevelopment is more than just an environmentd issueis
reflected in the 1995 launch of the Brownfields Economic Redevelopment Initiative, under which, by July
2000, EPA had awarded pilot grantsto close to 400 State, loca and tribal organizations for projects to
simulate cleanup and redevelopment of brownfields (131). The Federd Interagency Working Group on
Brownfields, created in 1997, involves fifteen different federd government agencies. The group was
formed to better integrate nationa support for mitigation or containment of pollution to permit economic
redevelopment of previoudy used Sites (132). Some key federd initiatives, program authorities, and
targeted funding streams that may affect brownfields redevel opment are described below. Appendix C
providesasmilar list with World-Wide Web addresses (URLS) for the relevant agencies.

Environmental Protection Agency

Brownfields Assessment Demondration Pilots (generdly known as Brownfidds Pilot Projects).
This grant program was motivated by the fact that many loca redevelopment agencies were writing off
large portions of their land assets as irretrievable. The diverse experience of more than 300 Pilots has
produced useful guidance on how to launch a brownfields redevel opment effort or add such athrust to
on-going loca economic development efforts. Actions undertaken by the Pilots demondrate that the use
of the seed fundsis limited less by EPA requirements, which are very broad, than by the imagination of
the agencies launching programs (60, 141). Funds have been used for individua Site assessments, area
wide brownfield database development, and specid programs to involve community membersin
brownfield Ste redevel opment planning.

The Asset Conservation, Lender Liability, and Deposit Insurance Protection Act, passed in 1996,
provides protection for lenders and certain other parties from the risks associated with participation in
brownfield projects. The Act did not provide any new federd program, but formalized a prior EPA rule
on lender liahility that the banking sector did not trust because it was not legidated. Theimpetusfor the
passage of the Act was the problem caused by lenders fears of the ligbility risks that severdly limited
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access to debt financing for those involved with brownfidds (101, 109,122, 145). As lenders become more
comfortable with the Act, it may eventudly free up more capitd for brownfiel ds redevel opment.

Brownfidds Cleanup Revolving L oan Funds, each capitalized with up to $500,000, alow Sate,
local and triba agencies to make loans to developers that facilitate cleanups (136). These funds hep fill a
financing gap created by the fact that, despite legidative and regulatory changes, commercid lenders
remain hesitant to provide funds using brownfields as collaterd, unless the sites have been cleaned. Non-
traditional sources of debt capita to pay for cleanup thus may remain essentid, even for projects for
which the risk-adjusted returns on investment are extremely attractive to a developer.

Job Training and Development Demongration Pilots provide up to $200,000 over two years, to
address the environmenta justice and economic inequality issues presented by brownfields (138). These
grants may be used for environmenta employment and training for residents near environmentally
impaired Stes to augment the community benefits of brownfield redevelopments.

Department of Housing and Urban Development

Community Development Block Grant (CDBG) Program for revitdization of decaying
neighborhoods dates to 1974. Both CDBG and Section 108 L oan Guarantee Program funds were used
for brownfield projects long before the formation of the Interagency Taskforce on Brownfields. Cleanup
of brownfields was specificdly defined as an digible use of CDBG fundsin the 1998 legidation. Based in
part on earlier experience with use of CDBG monies for redevelopment, HUD has provided guidance to
grant and loan guarantee recipients on the benefits to be gained from targeting brownfields for
regeneration (103).

Brownfields Economic Development Initiative (BEDI) provides atotd of $25 million annualy (for
FY 2000) to simulate locd efforts to regenerate brownfidds. All BEDI gpplications must be
accompanied by arequest for new Section 108 L oan Guarantee authority and must advance one or more
of the CDBG program objectives of benefitting low and moderate income persons, preventing dums or
blight, or addressing imminent threets and urgent needs.

Department of Commerce, Economic Development Administration (EDA)

The Economic Development Administration provides a variety of assstance to help communities
develop and implement local economic development Strategies. The agency has supported redevel opment
of old indudtria Sitesfor at least 25 years. In fiscal year 1999, EDA provided gpproximately $63 million
for brownfields redevelopment (124).

Panning Program involves the ongoing EDA funding for economic development planning for 320
Economic Development Digtricts and 70 Triba Planning Organizations. These funds may be used to
integrate brownfields redevel opment into broader economic strategies known as Comprehensive
Economic Development Strategies (CEDS). Locdities must have a CEDS in place to receive Public
Works or Economic Adjustment funding. Plans developed for other federal agencies may, in many cases,
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serve as an EDA CEDs. The average grant sizein FY 1999 was $54,000 for Economic Development
Didricts,

Public Works and Economic Development Program funding may be used to provide
infradtructure for a Ste, rehabilitate buildings after asteis cleaned, or other smilar “bricks and mortar”
activities Typicaly, EDA does not fund remediation activities, although funds have occasiondly been
provided to remove lead paint and asbestos. The average grant sizein FY 1999 was $829,000.

Economic Adjustment Program funds are targeted at areas suffering from long-term distress such
as economic restructuring or shorter term challenges such as plant closings and naturd disasters. Specific
funds are dso available for Defense Economic Adjustment in areas of base closings, dthough the
avallability of these fundsis expected to decline unless further rounds of base closings are announced.
Economic Adjustment funds may be used for bricks and mortar activities, planning, and for funding localy
administered revolving loan funds (RLFS). The average grant sizein FY 1999 was $175,000 for non-
defense and $1.27 miillion for defense adjustment.

Loca Technicd Assstance funds are available to fund feasibility studies, market analyses, and
amilar smdl projects necessary to support Site redevelopment. Funding under this program is very limited
and the average grant size is only $28,000.

Other Federal Programs and Resources

Nationa Oceanic and Atmospheric Administration (NOAA) Coastal Zone Management
Program supports land acquisition and mitigation activities for Sites adjacent to waterways or coastal
aress. These are not general shoreline economic development funds but are targeted to areas that may
have contamination threaetening coastd waters.

Department of Hedlth and Human Services (DHHS) Socid Services Block Grants may be used
to provide fundsfor job training related to brownfield cleanup effortsin Empowerment Zones and
Enterprise communities. DHHS aso has a number of programs that, while not focused on brownfields,
may be important to redevel opment efforts. Among these are the health studies on environmenta
exposures conducted by the Agency for Toxic Substances and Disease Registry and the environmenta
job training available from the Nationd Inditute of Environmenta Hedth Services While these funds will
not help cover the costs of cleanups, they can be important in soliciting support and participation of loca
communities by ddivering services that benefit resdents near brownfields.

Department of Trangportation provides funds specificaly for brownfiel ds redevelopment under
both the Federa Highway Adminigtration and the Federal Trangt Administration. The funds and
resources available under the Transportation Equity Act for the 21t Century (TEA-21) can be integrated
with other support to improve transportation access and infrastructure near brownfield sites. More
generdly, any trangportation infrastructure improvements have the potential to increase property values
and attract private investors to nearby brownfields.
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US Army Corps of Engineers provides engineering assistance to communities in four broad aress
associated with brownfields. Ste assessment, remediation, property redevelopment, and sustainable
reuse. In each case, the Corps responds to requests from loca EDOs or governments;, it does not lead,
unlessit isasssting one of the military servicesto dispose of asurplus Ste.

Community Reinvestment Act credits can be clamed by banks for lending on brownfield projects
in low- and moderate-income neighborhoods. Many banks remain unaware of the 1995 regulatory
change by the Office of the Comptroller of the Currency to support brownfiel ds redevelopment (67).
Locd EDOs and governments may be able to increase the flow of bank lending to brownfields smply by
making sure loca bank lending decisions take the availability of these creditsinto congderation.

Brownfidds Tax Incentive dlows investors to expense brownfield Site mitigation costs on thelr
income taxes in the year in which they are incurred, rather than depreciate them over time (133). The
vaue of thistool has been limited by strict requirements that sites be located in impoverished aress that
have trouble attracting capital (even to non-brownfield sites). The recovery of expensed codts in the event
of resdle before the expiration of the norma depreciation period further limits the vaue of the tax incentive
to investors who intend to sell the property soon after it is redeveloped (139).

Civil Rights Act of 1994 and environmental justice issues have been of concern to redevel opers.
Title VI of the Act can be invoked by community groups concerned with an unequd distribution of
environmenta risks and exposures across loca populations. In principle, the Title thus could raise the
cods of cleanups by legitimating high leves of community involvement in redevelopment planning. In
practice, experiencein cities with high levels of community participation in pre-mitigation project decison-
making suggedts that, contrary to such fears, high neighborhood engagement actudly can lower
development time costs over aproject’slifetime (89, 137). In fact, some, locdly controversia, new
facilities may be possible only with such participation (25, 28). Furthermore, broad-based community
input may improve both regulatory and planning processes (49).

State Brownfields Regener ation Programs

Asof 1994, EPA could identify only 14 statesthat claimed to have developed their own
programs to facilitate brownfields cleanup and reuse (99, 130). According to the generally accepted
tabulations of the Northeast-Midwest Indtitute (14), by late 1999, 47 states had promulgated some form
of what has come to be known as a Voluntary Cleanup Program (VCP). Some of the Sate efforts have
been relatively minor extensions of the 44 “ state Superfund” programs designed for pre-1995 Sites posing
active danger to human populations (123). Others may lack implementing or supporting legidation.
Without the legidative foundation, such programs may not reduce regulatory uncertainty sufficiently to
dimulate new brownfield invesment.
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Programs vary tremendoudy, with some, such as Kentucky’s, providing liability relief only to
public sector redevel opers. Other states, such as Illinois, Massachusetts, Michigan, Minnesota, and
Pennsylvania, offer substantia linked financid assstance as wdl as cleanup certifications to private
devel opers. Some programs focus very narrowly on one or another type of redevelopment or on Sites only
in designated sub-gtate target areas. However, al these state programs represent innovative efforts to
reshape the local impacts of the federal approach to brownfield liability for cleanups and damage (59, 72,
123).

This expangon of sate brownfield programsisalogica outgrowth of broader state innovation and
compstition in efforts to encourage new investment and associated economic development (53). In short,
the states have redefined the brownfields problem as primarily an economic, rather than environmenta
issue. Planning for brownfidds redevel opment, whether by private companies or public agencies, should
therefore treat the state VCPs as one element of the broader state economic development effort, akin to
tax preferences, subsdized loans, or grants.

In fact, the states with the most active VCPs dso tend to have specid economic stimulus packages
targeted at brownfields, or to regions or locations that are likely to contain them (15, 59). Michigan, for
example, provides specid incentives to its “Renaissance Zones,” Pennsylvaniahas a“ Specid Indudtrid
Aress’ cleanup standard and other states have targeted their federally designated Empowerment Zones or
Enterprise Communities or their own State enterprise zones for brownfields incentives. By linking funding
packages to VCPs, states are responding to repeated reports by developers and/or EDOs that difficulty
accessing capitd, rather than risk or other factors, isthe mgor impediment to brownfields regeneration
(15, 59, 103, 113, 120, 142).

Most of the state VCP programs were promulgated to reduce the liability exposure of parties
involved in the chain of title on brownfields under CERCLA. Unfortunately, because states are subordinate
to federd legidation, a sgnificant portion of the VCP protections are little more than reassurances. they do
not protect againg possble federal enforcement actions unless a Memorandum of Agreement with EPA
has been signed by the state agency. One exception is provided by Minnesota, which actudly offersto
protect brownfield redevel opers from costs associated with federd liabilities if they clean up Stesto Sate
requirements. By and large, the state VCPs also do not provide protection againgt third-party lawsuits, but
only againg state (and/or loca) enforcement actions (5, 14). Patterns and types of financia support aso
can vary subgtantialy, from smal loans for Ste assessments to mgor grants and 100% tax credits for
cleanup codts (15, 48). Findly, not dl of the VCPsinclude time limits for state regulatory decisonsto
protect developers from time delays due to oversight actions. Nonethel ess, as awhole, these programs
sgnificantly improve the investment climate for brownfield reclamation projects (48).

Each of the different dements of sate VCPs plays adightly different role in facilitating brownfields
reuse (5, 15, 29, 37). The key possible provisons and their relevance to brownfields redevel opment
investment decisons are described below. Since VCP programs continue to evolve, the regulatory
environment in any sate needs to be evauated in terms of its effects on each potentia redevel opment
project. Likewise, local EDOs need to revisit their state contacts regularly to be sure they are aware of the
resources currently available to them (14, 59).
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Eligibility. Some states (CT, KY, MA) limit the protection under their VCPs to “innocent parties,”
excluding any “Potentidly Responsible Parties’” (PRPs) as defined by CERCLA. Other dtates
(AR, FL, MO, PA) include dl partieswilling to clean up aste, and some (CO, for example)
appear to target their programs to current owners who are PRPs (14). The non-PRP programs
may help new owners or developers, but would not assist current ownersin cleaning or preparing
adte for redeve opment. Consequently, they do little to stop owners with ligbility concerns from
holding large tracts of idle land off the market (“warehousing”) in order to avoid possible
mandatory cleanup orders or damage clams. While new types of insurance coverage may
eventualy provide a private solution to the liability problems that lead owners to warehouse land,
date VCPs can certainly help bring the underutilized Stesto market by providing liability relief to
PRPs (29, 59).

Participation Requirements The severity of the warehousing problem may be tied to the extent to
which participation in astate VCP redlly is voluntary. In some states (MA, for example), any
known contamination must be publicaly disclosed, and the pollution forces a site into the program.
In others (such as PA), Site assessments that are conducted privately need not be made public
even when they uncover sgnificant pollution, so thereis no pressure to enrol in the VCP. The
probability that a PRP will obtain a Ste assessment increases with the leve of privacy for the
findings provided under sate law. Offering privacy in order to stimulate Ste assessments may lead
to identification and more likely redevelopment of gteswith little or no contamination, or of
properties on which the pollution level was found to be less extensive than prospective devel opers
had feared. On the other hand, maintenance of secrecy may permit known risks to remain on ste
and may increase community distrust of redevelopment efforts.

Site Assessment Support. The state VCPs provide varying levels of technica assstance from state
agencies, information from agency records regarding prior Ste uses or spills, or financid assistance
in the conduct of brownfield Ste assessments. In most ingtances, theinitid Ste assessment is done
prior to forma application for VCP coverage. Grants or loans are the only state resource relevant
to the CERCLA Phase |1 Site assessments and preparation of remediation/containment plans that,
if not completed prior to applications, are the first gepsin preparing a brownfield site for
redevelopment under aVVCP.

Mitigation or Remediation Support. Some VCPs permit gpplicants to file amitigation plan and a
request for date financid ad for the cleanup smultaneoudy. State funding decisons, however,
may be based on projected economic impacts such as new jobs, rather than the costs of
addressing the known contamination. As aresult, such financid support may not provide sufficient
benefits to developersiif they are faced with very high remediation costs. Data need to be gathered
on the impact of the proposed redevelopment project, the developers have to disclose their
proposed new land uses before they would otherwise do so, and there may be project delays
associated with state review of the requests for Ste reclamation subsidies. Given that funding may
not be linked to environmental conditions, the total costs of gpplying for such support may exceed
the benefits of the public financia assistance to private redevelopers.
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Liability Relief from Public Actions. Three types of Sate certifications are generdly available under
VCPs. “Cetificates of Completion” (such asKY offers) smply indicate that the planned and
State-gpproved Ste cleanup or containment has been executed to the state' s satisfaction. State
“Covenants Not To Sue’” (on which the MA and MI programs are based) promise no future Sate
enforcement actions, but may offer no protection againg private, substate public, or federd liability
clams. “No Further Action Letters’ (evident in the PA program) represent aformal finding that a
cleanup has met the sate standards, with no need for additiona action, and may provide more
ligbility relief in generd, Snce a plaintiff would have to first show the state approva was
ingppropriate. Some states (MN, for example) offer dl three certifications, depending on the
extent of mitigation conducted. In most instances, only one or two of these so-cdled “comfort
letters” are available (14). By and large, these certifications dl include some “reopeners’ -
conditions under which an approva may be re-examined and additiond cleanup potentialy
required.

Liability Relief from Third-Party Actions. Some sates (PA, for example) go beyond certifying public
acceptance of the remedia actions on a Ste: they provide state court immunity from third-party
claims once the state has gpproved aremediation. Others (including M1) explicitly deny PRPs any
protection from such suits for damages. These provisions can protect developers by limiting the
rights of adjacent landowners, on-site workers, customers, or residents to claim damages.
However, they dso may simulate communities to demand more active oversight of the
devel opment project.

Oversight/Approval Procedures. Mogt state VCPs involve at least three definable steps: (1) notice of
intent to act, (2) provison of evidence on completed action, and (3) State review of the work
done. Mogt gates use environmental agency personnd to review cleanup plans and their
execution. Others (notably MA and OH) rely on State-certified private environmental professionals
to execute the reviews. Having private certified overseers may enable devel opers to accelerate
oversight by paying premium fees, thus speeding the process. States aso differ in the extent to
which they consult with developersin preparing cleanup plans. Allowing developers to consult with
regulators on plans in process may help them prepare better plans and avoid costly regjections and
resubmissions. Such cooperation can also make the regulatory process more predictable for
devel opers undertaking brownfield projects.

State Regulatory Action Time Limits Recognizing that lost time is money, many states (including CO,
MA, MI, PA, AND TX) have st limits on the time available for agencies to act on remediation
plans or reports of completed cleanups. Speedier regulatory action, whether or not proposas are
approved, lowers dapsed time costs and regulatory uncertainty for developers. Time limits thus
may induce developers to participate in state V CPs and redevelop brownfiel ds whether or not
date funding for Ste reclamation is available. Thereis no evidence available indicating thet time
congtraints on decisions affect rates of gpprova or regjection of proposed Site redevel opment plans,
despite the concerns that some opponents have expressed about such deadlines.
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Variable Cleanup Standards. One mgor innovation present in most state VCPs isflexibility in deanup
sandards, with requirements most often tailored to intended future uses. Thisflexibility permits
redevel opment without complete mitigation. The ability to leave some contaminants on Ste can
lower project costs sgnificantly, bringing multi-family resdentia, commercia or industria
redevelopment to Sites that would have been too expensive to clean for sngle family resdentia
uses. In mogt instances, however, the resdud pollution, must be contained in some manner and
its presence recorded for future reference in Site re-use decisions.

Engineering Controls To quaify for less onerous cleanup standards, devel opers are often required to
ingtal impervious ground “caps,” fences, or other barriers to limit exposure to contaminants |eft
on ste. Staes vary in the extent to which the controls are formaly registered and in procedures
for oversight and assurance that the controls are maintained over time. (Multi-family housing may
be made possible with such barriers when single family units are not gppropriate, snce landlords
or condominium associaions are more easly regulated than are a group of individud
homeowners.)

I nstitutional Controls Three different types of ingtitutional controls may be used to make sure future
uses are consstent with the flexible cleanup standards permitted and to assure that engineering
controls are maintained over time (68, 95, 100).While any of these three controls would provide
arecord of ste conditions and engineered barriers, the extent to which the information
accompanies dl deedsin future red edtate transactions varies:

1 Deed Notices, the most common control (used in MA, MI, PA, TX and WI, for
example), rarely need to be reported as a matter of law, dthough arecord is
inserted in county property files;

1 Deed Redfrictions, employed in CA, MA, MI, and WI, among others, provide a more
formd record and are more likely to be reported in property transactions;

1 Environmenta Easements, much discussed but not yet employed, would provide the most

complete and permanent record of the need to limit land uses.

Many states permit engineering controls and/or varying cleanup standards for the immediate new
land use proposed for a site, but do not have formd indtitutiona controlsin place. Even among
those states that do have recording requirementsin their legidated VVCPs, the resdua pollution or
engineering controls triggers thet require indtitutiona controls vary, so the same levels of
contamination may be recorded on one Site but not on another (59). Despite some clamsto the
contrary, scant evidence exigts that such congtraints on future land uses reduce sade prices or
future property vaues (30, 31, 78). Indeed, some sdllersimpose their own use limits on buyers
and subsequent land usersin order to protect themsdves from future liability clams for any
resdual contamination(92).

Right-to-Know/Public Participation Requirements The public’s right-to-know and to participate in
decisions about brownfields redevelopment are treated very differently across the sates. Some
sates (PA for one) tie disclosure rules to the extent of cleanup. In such instances, when
developers are dlowed to meet lower mitigation standards, the cleanup cost savings may be
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offset by the expenses associated with increased public participation requirements. On the other
hand, such community involvement can further reduce risks associated with future third-party
clamsor locd regulatory actions pursued by disaffected neighbors.

Reopener/Reconsideration Clauses. CERCLA reserves the federd right to “reopen” any approved
cleanups if new dangers arise or under other conditions that the EPA finds warrant such action.
Some experts have argued that this federd threat undermines dl state VCP ligbility relief
provisons (113). EPA, however, notes that most brownfields exhibit contamination at levels that
are below the horizon of the agency’ s regulatory concern. Whatever the cleanup standards
promulgated in a state, the conditions that could trigger the reopening of an gpproved VCP
project vary tremendoudy. Most states require afailure of engineering or inditutiona controls
before a case is reopened. At the most stringent end of the spectrum, PA reservestheright to
order further cleanups if new knowledge about risks from toxics demondrate that prior decisons
did not adequately protect human hedlth or the environment or if new cleanup technologies
emerge that make further cleanup “economically possible” Narrow conditions for reopening
appear to offer greater certainty to redevel opers, but there is no evidence that even the broad PA
provisonsimpose arisk that deters regeneration efforts.

EPA Memoranda of Agreement (MOAS). Agreements between state VCP operators and the
brownfields offices of the EPA Regions in which they are located may provide additiona comfort
to redevel opers and reduce uncertainties. While these MOASs do not delegate the EPA
enforcement powers to the states, they include EPA promises that they will not second-guess
state closure decisions without a compelling reason. As of April, 2000, fourteen states have
sgned MOAS, and Sx more states are in negotiations (128, 140).
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Appendix A: GUIDESTO BROWNFIELD REDEVELOPMENT PROCESSES

Table A-1 describes many different “how to” guides to brownfields redevelopment. Thereis
rapid and ongoing change in the regulatory, legd, and financia climate for these projects. Consequently,
we have tried to indicate where the source materia may be dated. Furthermore, we recognize that both
the gods of brownfields regeneration and the challenges and opportunities of such developments vary
tremendoudy among locdities. Accordingly, it would be ingppropriate to identify the “best” guide—or
even to rank order the materias as regards their apparent value.

Instead, we have provided a profile of the key features of some of the guides available to assist
EDOs. Thislist is should not be consdered comprehensive. Many state economic development and
environmenta agencies write or sponsor manuals that are very specific to their programs, and other
groups have generated guides with one or another specid interest or redevelopment concern in mind.

The volumes described here, even where we indicate a specia focus or concern, provide types of
information and illustrative guidance that could be of vaue to many different EDOs across the country.
We have used organizational authorships in the table, rather than actud authors, to provide an indication
of the perspective guiding the preparation of each guide.
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Table A-1
Guidesto Brownfield Redevelopment Processes

Organizational Author - Dat |[A|B|C|ID|E|F| Comments

Title (Citation Number) e

American Bar Association - 1997 | T|T|TL|T Somewhat academic. Good, but already dated,
Brownfields: A Comprehensive description of state programs.

Guide to Redevel oping

Contaminated Property (40)

Center for Neighborhood 1996 | L |T]L T L | Strongly focused on Chicago, but useful for its
Technology - Recycling orientation and focus on community involvement
Contaminated Land: A in brownfield project planning..

Community Resource Guide (54)

Consumers Renaissance 1998 | T|L|L|L|T| L] Michigan specific. Strong community
Development Corporation - development orientation. Good on process.
Brownfield Redevelopment

Guide (36)

Council of Great Lakes Governors 1998 L|L L | T| Appliesto Great L akes States and Provinces only.
- A Blueprint for Brownfield A lot of political fluff but good descriptions of
Redevelopment (37) state programs.

Council for Urban Economic 1908 | T|T|T|T|T Limited discussion of actual development
Development - Brownfields projects, but strong on financia and other tools.
Redevelopment Manual (38)

Environmental Law Institute - A 199 | T|L|T|T|T Private sector orientation, but good discussion on
Guidebook for Brownfield how to involve community groups.

Property Owners (45)

Georgia Tech Research 1996 |L|TLL]|T Strong science. Limited case examples.
Corporation - Community

Brownfield Guidebook (74)

Information Provided

Legidation (liahilities, risks, financing concerns)
Physical contamination and remediation processes
State and federa programs

Private sources of financing and insurance services

Tmoow>

Illustrative cases

Community involvement, environmental justice, and/or employment issues

Useful for current project planning and devel opment program design
Outdated by the passage of time; too much has changed in the policy context
Limited scope of coverage; some information, but it may not be of great value

K ey to Column Codes:
T
O:
L:
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Table A-1, continued
Guidesto Brownfield Redevelopment Processes

Organizational Author - Dat |[A|B|C|D|E|F| Comments

Title (Citation Number) e
|

Int’| City/County Management 1997 | T|T|T|T|T|T] Themost comprehensive guide. Encyclopedic but

Assoc. & Northeast-Midwest becoming dated as state programs change. Strong

Institute - Brownfields community orientation.

Redevelopment: A Guidebook
for Local Governments and
Communities (64)

Int'l. City/County Management ND T T | T | Post-1996 survey of nearly 40 Pilots provides

Association Putting the Pieces excelent guidance on inter-organizational and

Together: Local Government inter-agency coordination at the local level.

Coordination of Brownfield

Redevel opment (63)

LEXIS/Matthew Bender Co. 1998 | T T|T|T]|T| Looselesf, regularly updated and expanded since

Brownfields Law and Practice: first release, with chapters on each state and on

The Cleanup and Redevel opment different liability and financing concerns.

of Contaminated Land (52) Designed for attorneys providing advice, not
independent EDO deal-making personnel.

Northeast-Midwest Institute - 1996 | T T T | T | Becoming dated, especialy with regard to federal

Coming Clean for Economic and state government programs.

Development (17)

Northeast-Midwest Institute - 1991 |O|L|O O | Seminal work, with details now outdated; useful

NewLife for Old Buildings(16) for understanding scope of problem.

Urban Land Institute - Turning 1998 | T|T|T|T T | Overly restrictive definitions of brownfields; lacks

Brownfields into Greenbacks community devel opment perspective. Strong on

(113) financials and good applied cases.

Information Provided

Legidation (liahilities, risks, financing concerns)

Physical contamination and remediation processes

State and federa programs

Private sources of financing and insurance services

Community involvement, environmental justice, and/or employment issues
Illustrative cases

Tmoow>

Useful for current project planning and devel opment program design
Outdated by the passage of time; too much has change in the policy context

K ey to Column Codes:
T
O:
L: Limited scope of coverage; some information, but it may not be of great value
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Appendix B: USEFUL CASES OF BROWNFIELD REDEVELOPMENT

Brownfields case studies can be found in many different sources. Many of these are primarily
intended to publicize the successes of the sponsoring organizations. We have selected an array of cases
offering strategies and lessons learned from brownfields experience that may be broadly applicable and
useful to EDOs dedling with smilar issues. Our focus is on new jobs or profit-generating activity on-Site.
As areault, we exclude one very rich source—Trust for Public Land (1999), not because the
descriptions are not useful, but rather because dl twenty cases involve conversion of brownfidds to park
lands and open space (117).

All of the cases enumerated in Table B-1 include a description of the outcomes and the lessons
learned from the project. Cases are presented in a phabetical order by state.
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TableB-1
[llustrative Brownfield Economic Development Cases
Case Name Source State Project | A B C DJIE]JF]|G |
Start
Chiron Center 113 CA 1996 T I C TI|T T T
Kaiser Steel Mill 48 CA 1992 T | P T
Lonestar Steel 17 Co 1994 T I I T T
GCP Brass Mill 113 CT 1993 T | C TI|T T T
Meriden Rolling Mills 48 CT 1993 T | | T T
Science Park Winchester 113 CT 1986 T I I T T
Factory
Scripto Pen 74 GA ~1992 | P
Council Bluffs Site 48 1A 1996 I I T T T
American National Can 75 IL 1994 | C T T T
Jim’'s Truck & Trailer 36 IL 1995 c c T T T
Madison Equipment 96 IL 1993 T | | T T T
Occidental Chemical 36 IN 1993 T | C TI|T
Papa John's Stadium 119 KY 1991 T | P T T T
Lawrence Gateway 9 MA 1994 I P T T T

L egend (Case Features):

T-=

Start:

CTIOTMUO®>

“ yesu

First date cited in narrative, suggesting when the project started

Redevel opment Completed (at least a portion of site in productive use)

Prior Use: | (Industrial), C (Commercial), O (Other)

New Use: | (Industrial), C (Commercial), R (Residential), P (Public/Recreational, O (Other)
Used State VCP

Describes remediation

Provides complete financia data

Illustrates public financing tools
Illustrates private financing

Describes local government/EDO involvement
Describes community involvement and/or economic/environmental justice issues
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Table B-1, continued
[llustrative Brownfield Economic Development Cases
Case Name Source State Project | A B C DIE]|F]|G |
Start
Medica City 64 MA 1992 1/IC (0] TI|T T
M onsanto/Gateway 48 MA 1993 I C TI|T T
American Can 48 MD 1997 T I I TI|T T T
Auto lon Area 62 MI 1996 | C/IP T T
BASF South Works 64 MI 1990 T | P T T T
Detroit Community Health 113 MI 1994 T C C TI|T
Connection
Fisher-Graff/ Alumilite 62 MI 1995 T I I T T
River's Edge 36 MI 1997 | CIR TI|T T T
Willard/Wallbridge 62 MI 1996 I I T T T
Crosby Lake Bus. Park 96 MN 1993 T I w |T\|T T
Northeast Retail Project 96 MN 1993 I C T T T
Wilensky Salvage 17 MN 1994 T I w |T\|T T T
Golden Belt Business Educ. 125 NC 1997 T I P T
Service Center

L egend (Case Features):

T = “yes'

Start:

CTIOTMUO®>

First date cited in narrative, suggesting when the project started

Redevelopment Completed (at least a portion of site in productive use)

Prior Use: | (Industrial), C (Commercial), O (Other)

New Use: | (Industrial), C (Commercial), R (Residential), P (Public/Recreational, O (Other)
Used State VCP

Describes remediation
Provides complete financia data

Illustrates public financing tools
Illustrates private financing

Describes local government/EDO involvement
Describes community involvement and/or economic/environmental justice issues
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Table B-1, continued
[llustrative Brownfield Economic Development Cases
Case Name Source State Project | A B C DIE]|F]|G |
Start

CircleF 64 NJ 1993 T I IIR T T T
NJ Performing Arts Center 48 NJ 1986 T 1/C e} T T T
Gowanus Canal 76 NY 1994 o o T T
Village Farms 36 NY 1995 T I e} T T
AES Business Campus 17 OH 1994 T | | TI|T T

Avtex Fiber 17 PA 1989 T | | T T
Industrial Plaza of Y ork 36 PA 1992 T I o T T
Nine Mile Run 35 PA 1995 | R T T
Holden-Leonard Mill 96 VT 1986 I I TI|T T T
Huntington Industrial Center 125 Y 1993 T I 1/C T T T

L egend (Case Features):

T="yes

Start: First date cited in narrative, suggesting when the project started

Redevel opment Completed (at least a portion of site in productive use)

Prior Use: | (Industrial), C (Commercial), O (Other)

New Use: | (Industrial), C (Commercial), R (Residential), P (Public/Recreational, O (Other)
Used State VCP

Describes remediation

Provides complete financia data

Illustrates public financing tools

Ilustrates private financing

Describes loca government/EDO involvement

Describes community involvement and/or economic/environmental justice issues

“TIeMmMUOW
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Appendix C: FEDERAL PROGRAMSAND POLICIES SUPPORTING BROWNFIELDS
REDEVELOPMENT

The sources of federal funds that might be used to clean or contain pollution or redevelop
brownfields extends well beyond the regularly-identified efforts of the fifteen agencies participating
in the Federal Interagency Working Group on Brownfields. The range of federal funds available as
of 1999 iswell documented in the Northeast-Midwest Institute’s Guide to Federal Brownfield
Programsthat is available at: <http://www.nemw.org/BF_fedguide.htm>.

One outstanding source that documents the different possible ways of funding environmental
improvements, including brownfields reclamation, is available from the Environmental Finance
Branch of EPA, A Guidebook of Financial Tools. Paying for Sustainable Environmental Systems.

1 The April 1999 update of this excellent compendium is available at:
<http://www.epa.gov/efinpage/guidbk98/index.htm>.

1 A CD-ROM version of this Guidebook is available from regional Environmental Finance
Centers, alist of which isavailable at: <http://www.epa.gov/efinpage/>.

An alternative source that provides useful information on all federal programs and reviews
the economic development value of the funds and the private sector impacts of new activity isthe
Catalogue of Domestic Assistance Program. The Catalogue lists al the mgjor federal funding
sources by types, average award, likelihood of receipt for funds, and digible applicants, among other
useful tools. It contains instructions on how to useit to find sources of funds and technical assistance
for avariety of different development projects. It can be found at: <http://www.cfda.gov/>.

Table C-1 offers an initial source for key detailed information: the web sites of the federa
agency programs discussed in this review. These web pages cover dligibility and application issues,
often including the needed application forms in downloadable form. The home pages of the agencies
themselves can be reached from these program-specific sites.
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TableC-1

Federal Programs and Policies Supporting Brownfields Redevelopment

Ageng and program title Program covergge/activitz Web Sourcesfor More | nformation

EPA Brownfields Assessment Pilot
Demonstrations

$200,000 to start a brownfields reclamation
program and pay for site assessments

http://www.epa.gov/swerosps/bf/pil ot. htm#pil ot

EPA Brownfields Cleanup
Revolving Loan Funds

Up to $500,000 to capitdize arevolving loan
fund to pay for brownfield cleanups

http://www.epa.gov/swerosps/bf/rIflst.htm

EPA Job Training and
Development Demonstration Pilots

$200,000 for environmental employment and
training for residents near brownfields

http://www.epa.gov/swerosps/bf/pilot.htm#j ob

http://www.epa.gov/swerosps/bf/job.htm

EPA RCRA/Brownfields
Prevention Pilots

Contractor support to expedite cleanups to
avoid further environmental problems

http://www.epa.gov/swerosps/bf/html-doc/bfrcradp.htm

EPA Clean Water State Revolving
Loan Fund

Funds can be used to address all forms of
water contamination from brownfields

http://mwww.epa.gov/swerosps/bf/html-doc/cwsf.htm

EDA Planning Program Grants

Funds for up to 50% of planning costs for
brownfield projects, especially for new jobs

http://www.doc.gov/eda/html/planning.htm
http://www.doc.gov/eda/html/planothr.htm

EDA Loca Technical Assistance
Program

Grants to distressed areas to get assistance
in addressing special development issues

http://www.doc.gov/eda’html/locltech.htm

EDA Public Works and
Development Facilities Program

Funds for specific development needs, with
brownfields enumerated as eligible activity

http://www.doc.gov/eda/html/pwprog.htm

EDA Economic Adjustment
Program

Funds for particularly distressed areas to
plan or implement redevel opment programs

http://www.doc.gov/eda’html/econadj.htm
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Table C-1, continued
Federal Programsand Policies Supporting Brownfields Redevelopment

Agency and program title Program cover age/activity Web Sourcesfor More I nformation

HUD Community Development Entitlement grants for neighborhoods, HUD http://www.hud.gov:80/progdesc/cdbgent.html

Block Grants has promoted their use for brownfields

HUD Section 108 Loan Guarantees Guaranteed loans to attract capital to large http://www.hud.gov:80/progdesc/cdbg-108.html
development projects; including brownfields

HUD Brownfields Economic Funds to complement those from Sec 108 http://www.hud.gov/bedifact.html

Development Initiative loans intended to redevelop brownfields

Army Corps of Engineers Expertise and engineering services available http://hg.environmental .usace.army.mil/programs/brownfi

to help cleanups, especialy aong waterways elds/brownfields.html

Department of Health and Human Money from the Agency for Toxic http://www.ATSDR.cdc.gov/COM/commhome.htm
Services Substances and Disease Registry and the
National Ingtitute of Environmental Health http://www.NIEHS.nih.gov/

Services can serve off-site environmental
heath needs of brownfield communities

DOT Federa Transit Planning and technical assistance support for http://www.bts.gov/ntl/DOCS/livbro.html
Administration's Livable local site reclamation, transit planning and

Communities Initiative smart growth efforts

DOT Federa Highway Improving road access to brownfieldsis a http://www.fhwa.dot.gov/environment/bnfldmem.htm
Administration. factor in highway planning fund alotments
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