3

V.

For the best experience, open this PDF portfolio in
Acrobat X or Adobe Reader X, or later.

Get Adobe Reader Now!



http://www.adobe.com/go/reader


From: Shawn Jensen

To: Bansal, Shalini

Subject: Cooperation and Uses

Date: Wednesday, March 16, 2016 11:35:44 AM
Attachments: image001.png

Section4.Uses.pdf

SHAWN JENSEN
Manager of Government Funding and Program Partnerships

AltaSea at the Port of Los Angeles
Direct: (424)210-4326  Main: (424)210-4320
222 West 6th Street, Suite 1010

San Pedro, CA 90731

sjensen@altasea.or;

www.altasea.org

(AltaSea

AT THE FOEYT OF LOI AMNSELEL




mailto:sjensen@altasea.org

mailto:SBansal@eda.gov

https://www.google.com/maps/place/222+W+6th+St,+San+Pedro,+CA+90731

https://www.google.com/maps/place/222+W+6th+St,+San+Pedro,+CA+90731

mailto:sjensen@altasea.org

http://www.altasea.org/









Notwithstanding the foregoing, at all times during the term of this Agreement, Tenant
agrees to ensure that parking on the Demised Premises remains consistent with the
SPWPMP. City and Tenant shall work together in good faith to implement any
measures or recommendations of the SPWPMP or its successor parking management
plans.

3.11 Cooperation. City and Tenant agree to work cooperatively with one
another to complete the proposed Project as set forth in this Agreement, to further the
vision of the Project and fulfill their obligations under the Agreement. Such cooperation
may include, but not be limited to: 1) cooperation and coordination regarding design,
planning and construction of City and Tenant improvements, including assisting with
permitting agencies as appropriate and collaborating in an effort to minimize overall City
and Tenant construction costs and schedules; 2) cooperation and coordination
regarding grant, tax credit and other similar applications for capital improvements; 3)
collaboration and coordination to expeditiously resolve issues within each Party’s
purview; 4) cooperation and collaboration regarding design of, and public workshops
for, the public promenade Tenant Improvements; and 5) cooperation and coordination
regarding Tenant obtaining access to Parcel(s) to perform due diligence related
activities prior to acceptance of a Parcel(s) pursuant to Section 3.2.1.

Section 4. Uses.

4.1 Permitted Uses. The Premises shall be used for construction, operation
and maintenance of academic, governmental, non-profit and for-profit marine research
and educational facilities; marine-related, water-dependent business incubator and/or
accelerator(s); marine-related, water-dependent businesses testing or developing new
technologies and products or performing ocean, weather and greenhouse gas
monitoring and research activities; an interpretive center; and public promenade.
Ancillary uses such as cafés, gift shops, fundraising and other events and activities
directly related to the marine research facilities and educational activities and
intermittent filming activities shall also be permitted. However, the only permitted uses
for Parcel 2B shall be parking and water towers related to the seawater system.
Collectively such uses shall be “Permitted Uses”. All Permitted Uses shall be consistent
with the State Tidelands Act as defined herein.

Tenant may enter into agreements for use of the Demised Premises, consistent
with the terms of this Agreement, and as approved by the Board pursuant to Section
13.4.

4.2 Limitations on Use. Tenant shall not use or allow the Demised Premises
or any part thereof to be used for purposes other than the Permitted Uses without the
prior written approval of the Board (which approval may be withheld by the Board in its
sole and absolute discretion), and subject to such restrictions, limitations and conditions
as may be imposed by the Board. Tenant’s personnel, volunteers, subtenants and their
personnel and volunteers, invitees and other personnel shall not reside on the Demised
Premises or use the Demised Premises for any type of overnight accommodations at
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any time, except for personnel sleeping on vessels while they are temporarily berthed at
the facility and youth sleepovers at the interpretive center.

4.3 Compliance with Applicable Laws. At all times in its use and
occupancy of the Demised Premises and in its conduct of operations thereon, Tenant
shall comply with all applicable federal, state, county, City or government agency laws,
statutes, ordinances, standards, rules, requirements or orders in force on the Effective
Date or thereafter enacted, promulgated or issued (“Applicable Laws”). In addition to the
foregoing, Tenant shall comply immediately with any and all directives issued by the
Executive Director or his or her authorized representative under authority of any such
law, statute, ordinance, rule or regulation. City shall comply with Applicable Laws when
entering the Premises or dealing with Tenant.

4.4 Increased Insurance Risks. Following the Effective Date, should an
event occurring in or about the Demised Premises cause either cancellation or
increased rates with respect to any insurance that City may have on the Demised
Premises or on adjacent premises, or cause either cancellation or increased rates with
respect to any other insurance coverage for the Demised Premises or adjacent
premises, upon receipt of written notice from City that cancellation of insurance or
increased insurance rates is threatened or has occurred, Tenant immediately shall take
appropriate steps to ensure that City is not adversely affected. In City’s sole reasonable
discretion, such steps may include Tenant: correcting the condition; providing any
necessary insurance; paying the increased cost of City’s insurance; and/or indemnifying
City against any uninsured or underinsured loss on a claim.

4.5 Waste or Nuisance. Tenant shall not use the Demised Premises in any
manner that constitutes waste or nuisance.

4.6 State Tidelands Act. This Agreement, the Premises and Tenant’s use
and occupancy of the Demised Premises thereof shall at all times be subject to the
limitations, conditions, restrictions and reservations contained in and prescribed by the
Act of the Legislature of the State of California entitled "An Act Granting to the City of
Los Angeles the Tidelands and Submerged Lands of the State Within the Boundaries of
Said City," approved June 3, 1929, (Stats. 1929, Ch. 651), as amended, and Article VI
of the Charter of the City of Los Angeles relating to such lands. Tenant shall not
undertake any use of the Demised Premises, even a Permitted Use, which is or will be
inconsistent with such limitations, conditions, restrictions and reservations.

4.7 Load Limits. Tenant shall allow no loading in excess of load limits shown
in Exhibit D without the prior written consent of the Harbor Department, which consent
may be provided by a Harbor Engineer’'s Permit or a Heavy Lift Permit. Upon receipt of
a notice from City that the load limits on Exhibit D have been exceeded, Tenant
immediately shall take all appropriate steps to correct such condition and, irrespective of
such notice, shall, as between City and Tenant, be solely responsible for any cost,
expense or damage resulting therefrom. If, as a result of New City Improvements made
during the Term of this Agreement, the load limits as shown in Exhibit D are modified,
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Exhibit D shall be revised to Exhibit D-1 and so forth numerically as load limits are
modified during the Term of the Agreement. Modified exhibits shall be transmitted to
Tenant and shall list the new load limits. Upon City’s transmittal to Tenant, each such
issued Exhibit D-# shall be deemed to: (i) be incorporated into this Agreement without
further action of the Board or Council; and (ii) supersede any earlier iterations of Exhibit
D-#.

4.8 Temporary Assignments. By issuing this Agreement, City does not
grant to Tenant the sole or exclusive right to use the Premises. Any portion of the
Demised Premises, excepting the interpretive center located at Parcels 1A and 1B and
occupied by Tenant, not being used, in whole or in part, by Tenant or if City requires the
Demised Premises on a project or emergency basis, the Executive Director shall have
the right, subject to Tenant’s consent (which consent shall not be unreasonably
withheld), to make temporary assignments to other persons, firms and/or corporations
to use the Demised Premises, or any part thereof, as provided in the Tariff. Any direct
charges accruing against Tenant from the use of the Demised Premises by a temporary
user, and the allocated costs of utilities which Tenant furnishes to such temporary user,
shall be paid by such temporary user, directly or indirectly, to Tenant. City and Tenant
agree to negotiate in good faith regarding any other terms and conditions of such
temporary assignments.

4.9 Wilmington Truck Route. City and Tenant acknowledge that Tenant
does not directly control the trucks serving the Premises. However, Tenant shall make
its best efforts to notify truck drivers, truck brokers and trucking companies that trucks
serving the Demised Premises must confine their route to the designated Wilmington
Truck Route of Alameda Street and Harry Bridges Boulevard; Figueroa Street from
Harry Bridges Boulevard to "C" Street; and Anaheim Street east of Alameda Street.
Exhibit E hereto is a copy of the Wilmington Truck Route, and may be modified from
time to time at the sole and absolute discretion of the Executive Director with written
notice to Tenant.

4.10 Tenant to Supply Necessary Labor and Equipment. Tenant shall, at its
sole cost and expense, provide all equipment and labor necessary for Tenant to
undertake the Permitted Uses; provided, however, that nothing contained herein shall
prevent Tenant from using such equipment as may be installed by City at the Premises
upon the payment to City of all applicable charges.

4.11 Maintenance Areas. Tenant shall not conduct or permit any maintenance
of mobile or portable equipment on the Demised Premises except in full compliance
with all Environmental Laws, Port Environmental Policies, and Mitigation Measures as
hereinafter defined.

4.12 Liens. Except where contested by Tenant in good faith in a court of
competent jurisdiction, and except for nondelinquent liens arising from taxes or tax
assessments, Tenant shall keep the Premises free from liens of any kind or nature
arising out of its use and/or occupancy of the Demised Premises, including any liens
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arising out of any labor performed for or materials furnished to or on behalf of Tenant on
the Demised Premises. Tenant agrees that it will at all times defend and indemnify City
from and against all claims for labor or materials in connection with the construction,
erection or installation of improvements made by Tenant upon the Demised Premises,
or from additions or alterations made thereto, or the repair of the same, by or at the
direction of Tenant, and the costs of defending against any such claim, including
reasonable attorneys’ fees. If a mechanic’s or other similar lien arising out of Tenant’'s
rights to use and/or occupancy of the Demised Premises shall at any time be filed
against City’s interest in the Premises, which is not contested by Tenant in good faith in
a court of competent jurisdiction, Tenant shall cause the same to be discharged of
record within thirty (30) days after the date of filing the same or otherwise free the
Premises from such claim or lien and any action brought to foreclose such lien or
Tenant shall promptly furnish City with a bond in the amount of the lien plus twenty-five
percent (25%) thereof issued by a surety company acceptable to the Executive Director,
securing City against payment of such lien and against any and all loss or damage
whatsoever in any way arising from the failure of Tenant to discharge such lien.

413 Covenant to Open and Operate.

4.13.1 Project Operations and Maintenance. Tenant covenants to develop and
open for business or to the public each Parcel of the Demised Premises consistent with
the procedures and schedule established in Section 7.2.1. Tenant further covenants
that Tenant and its subtenants shall operate and maintain the Demised Premises in
accordance with Exhibit F and other applicable provisions of this Agreement, and
consistent with and in the manner of a premier world-class research and educational
facility, and do so in a continuous and uninterrupted basis, recognizing that periodic and
temporary vacancies may occur in subleased spaces.

4.13.2 Operation Hours. When Tenant deems it necessary for use of the
Demised Premises as described herein, Tenant may operate the facilities on a twenty-
four (24) hours per day, seven (7) days per week basis.

4.13.3 Covenant to Maintain Facility. Tenant further covenants that Tenant shall
invest its project revenues for capital and other expenditures to operate, revitalize,
update and/or reposition the Project as may be necessary from time to time to maximize
the Project’s goals and position as a premier world-class marine research and
educational facility, as more fully set forth in Section 5.2.4.

4.14 Required Minimum Investment. Tenant shall spend at least the
following amounts to develop, construct and/or improve the Demised Premises,
consistent with the Tenant Improvements required pursuant to Section 7.2.1:

Parcels 1A, and if developed concurrently Parcel 1B: $34 million for an
interpretive center, public promenade and other public spaces.
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Parcel 1B if developed separately from Parcel 1A: No minimum investment
requirement.

Parcel 2A: $48 million for redevelopment of transit shed Warehouse 57 and
development of a public promenade and other public spaces.

Parcel 2B: No Tenant investment requirement.

Parcels 3 and 4: $130 million for redevelopment of transit shed Warehouses 58,
59 and 60 and development of a public promenade, a public viewing area and other
public spaces.

Parcel 4A: No minimum investment requirement.

Parcels 5 and 7: $67 million for future Project development and a public
sidewalk.

Parcel 6: $129 million for future Project development and a public sidewalk.
Parcel 8: No minimum investment requirement.

Notwithstanding the foregoing, should Tenant fully complete the Tenant
Improvements set forth in Exhibit M for a sum less than each aforementioned
investment amount, Tenant may provide written notice thereof to the Executive Director,
along with all necessary and appropriate supporting documentation. Should the
Executive Director, in his or her sole and absolute discretion, find that all the Tenant
Improvements have been completed as required by the Agreement, the Executive
Director may waive the requirement that Tenant spend not less than each
aforementioned investment amount and cap the required expenditures to the amounts
Tenant has documented as having spent.

4.15 Renovation Fund.

4.15.1 Renovation Fund Creation and Use. No later than the tenth (10™) year
after Effective Date of this Agreement, Tenant shall establish and maintain a reserve
fund (the “Renovation Fund”) to provide funding for the revitalization, renovation and
upgrading to the Demised Premises as further described herein. Tenant and City agree
and acknowledge that the Renovation Fund shall be used for capital or other
expenditures to maximize the attractiveness and aesthetics of portions of the Demised
Premises that are publicly accessible and viewable, including without limitation building
exteriors, excluding, however, the saltwater system for which Tenant shall separately
provide maintenance funds. The Renovation Fund shall not be utilized to fund the cost
of periodic, recurring or ordinary expenditures, repairs or replacements that keep the
Demised Premises in a good, operating condition, all of which costs shall be separately
funded by Tenant and which are intended to be subject to Section 8. Tenant shall
utilize the Renovation Fund to revitalize, renovate and upgrade the publicly accessible
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and viewable areas and structures at a minimum interval of, and no later than 20, 30
and 40 years after the Effective Date of this Agreement.

4.15.2 Renovation Fund Investment Requirements. Initially upon creation of the
Renovation Fund, the Tenant shall annually deposit into the Renovation Fund the lesser
of: (i) two percent (2%) of its Gross Receipts for the Compensation Year (as defined in
Section 5) for the year preceding that in which the deposit it due, or (i) One Hundred
Thousand Dollars ($100,000). On the tenth year following completion of all Tenant
Improvements on Parcel 5 or Parcel 6, as set forth in Section 7.2.1, issuance of a
certificate of use or occupancy by City of Los Angeles Building and Safety Department,
or Tenant otherwise places the property into use, other than for purposes of completing
Tenant Improvements detailed in Section 7.2.1, whichever occurs first, the maximum
annual deposit to Renovation Fund established in (ii) above shall be increased to
$150,000. On the tenth year following completion of all Tenant Improvements on both
Parcels 5 and 6, as set forth in Section 7.2.1, issuance of the certificate of use or
occupancy by City of Los Angeles Building and Safety Department for both Parcels 5
and 6, or Tenant otherwise places both Parcels 5 and 6 into use, other than for
purposes of completing Tenant Improvements detailed in Section 7.2.1, whichever
occurs first, the maximum annual deposit to the Renovation Fund established in (ii)
above shall be increased to $200,000. All interest and earnings on the Renovation
Fund shall be added to the Renovation Fund. The Renovation Fund shall be an
account established with a reputable financial institution acceptable to the Executive
Director into which deposits shall be made by Tenant pursuant to this Section 4.15. Any
monies remaining in the Renovation Fund at the end of a Compensation Year shall
remain in the Renovation Fund for use in future years and shall not reduce the annual
deposit requirement.

4.15.3 Renovation Fund Reporting Requirements. Starting at the fifth year after
the creation of the Renovation Fund and no less than every five years thereafter,
Tenant shall provide to the City a status report of the Renovation Fund which shall
include but not be limited to reporting the fund investment location(s), the fund amount,
prior application of funds for Demised Premises renovation and a forecast of future fund
use.

4.16 Supervision of Business Practices.

4.16.1 Generally. The nature and manner of conducting any and all
business activities on the Demised Premises shall be subject to reasonable regulation
by the Board. In the event such business is not conducted in a reasonable manner as
determined by the Board, it may direct that corrective action be taken by Tenant or its
subtenants to remedy such practices and upon failure to comply therewith within thirty
(30) days of Tenant receiving such written notice, or as otherwise reasonably agreed to
by the Parties, the Board may declare this Agreement terminated pursuant to the
procedures established in Section 9.1 of this Agreement.
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4.16.2 Non-Discrimination. Pursuant to the provisions of Section 608 of
the City Charter and the Tide and Submerged Land Grant referred to in Section 4.6 of
this Agreement, Tenant, or its subtenants shall use the Demised Premises in such a
manner so that there shall be no discrimination made, authorized or permitted in the
rates, tolls or charges or in the facilities provided for any use or service in connection
therewith.

4.16.3 Standards. Tenant shall conduct its business and cause the
businesses of its subtenants upon the Demised Premises to be conducted in a first-
class manner. Tenant shall furnish and maintain a standard of service at least equal to
that of the better class of similar businesses providing similar services and facilities in
the City of Los Angeles and adjacent communities during the entire term of this
Agreement.

4.16.4 Board Review of Rates and Prices. The Board reserves the right to
inspect the schedule of rates and prices for services performed and facilities provided
upon the Demised Premises. The Executive Director shall inform Tenant in writing that
a rate or price has been questioned as unreasonable and Tenant shall be given a
reasonable opportunity to confer with the Executive Director to justify the rate or price.
In the event that Tenant and Executive Director are unable to agree upon the
reasonableness of the rate or price or a new rate or price, the matter shall be presented
to the Board to determine the appropriate rate or price for the service performed or
facility provided and such rates or prices shall be modified by Tenant as directed by the
Board.

Section 5. Compensation.

5.1 Definitions.

5.1.1 Compensation Year. “Compensation Year” shall mean each twelve
(12) month period, commencing on the Effective Date or an anniversary thereof
during the Term on the Agreement.

5.1.2 Tariff Charges. “Tariff Charges” shall mean all charges due and
owing by Tenant under the Tariff on account of Tenant’s use and occupancy of
the Demised Premises.

5.1.3 Initial Compensation Period. “Initial Compensation Period” shall
mean the period commencing on the Effective Date of this Agreement.

5.1.4 Interim Compensation Period: “Interim Compensation Period” shall
mean the period commencing the date Tenant first takes possession of Parcel 3,
or a portion thereof, as established in Exhibit B for Interim Use pursuant to
Section 3.2.1.3(f) and ends on the earlier of: (i) initiation of the Final
Compensation Period; (ii) Tenant surrenders Parcel 3, or portions thereof, in
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Notwithstanding the foregoing, Interim Use by the Tenant of Parcel 3 pursuant to
Section 3.2.1.3(f) of this Agreement shall be on an “as is” basis as conditions exist at
this location on the Effective Date of this Agreement. City shall have no obligations
under this Section 8.8 for the wharf structure on Parcel 3 during such Interim Use
beyond said “as is” conditions. “Wharf Structure” for purposes of this subsection
includes, without limitation, the beams, girders, piles, sea walls, retaining walls, fill
material, subsurface support slabs, bulkheads and pre-stressed concrete or wood piling,
joists, pile caps and timber decking (except as noted herein), and any and all mooring
dolphins. The wharf structure does not include the paving or surface condition of the
timber decking.

8.8.2 Damage by Tenant. Notwithstanding Section 8.8.1, if damage to any
wharf structure is caused by the acts or failure to act of Tenant, its officers, agents,
employees, subtenants or invitees (including but not limited to third-party users of the
Demised Premises authorized by Tenant and contractors retained by Tenant to perform
work on the Demised Premises, hereinafter collectively “invitees”), Tenant shall be
responsible for all costs, direct and indirect, associated with repairing the damage and
the City shall have the option of requiring Tenant to make the repairs or itself making
the repairs. If City makes the repairs, Tenant agrees to reimburse City, as Additional
Rent, for all the City’s cost of repair. All damage to the wharf structure shall be
presumed to be the responsibility of Tenant and Tenant agrees to be responsible for
such damage unless Tenant can demonstrate to the satisfaction of City that someone
other than its officers, agents, employees or invitees caused the damage. The
sufficiency of proof presented by Tenant to City shall be determined by City in its sole
judgment.

8.8.3 City’s Failure to Maintain. If Tenant believes that City has failed to
perform any maintenance or repairs to the wharf structure, Tenant shall provide written
notice to the Executive Director which shall specify such failure. Upon receipt of the
notice specifying City’s failure, the Parties shall meet and confer within thirty (30) days
after receipt of the notice to determine the responsible Party for the maintenance or
repairs indicated in Tenant’s written notice. In the event that City agrees to undertake
any such maintenance or repairs, City shall have such time as is reasonably necessary
to complete the work. If the Parties cannot agree as to whether City has failed to
perform pursuant to this section within thirty (30) days after the meet and confer, or after
such additional time as is reasonably necessary to determine whether a failure has
occurred, Tenant’s sole remedy shall be in accordance with Section 9.7.

Section 9. Default and Termination.

9.1 Tenant's Default. The occurrence of any of the following shall constitute
a default by Tenant under this Agreement:

(a) Tenant's failure to pay when due any rent required to be paid under
this Agreement if the failure continues for three (3) days after written notice of the
failure from City to Tenant;
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(b)  Tenant's failure to perform any other obligation under this

Agreement, if Tenant fails to commence to cure the failure within thirty (30) days
after delivery of written notice of the failure from City to Tenant, or if the failure
continues for ninety (90) days after delivery of such notice;

(c) Tenant's abandonment of the Demised Premises, including but not

limited to Tenant's absence from the Demised Premises for three (3) consecutive
days (excluding Saturdays, Sundays, and California legal holidays) while in
default of any provision of this Agreement;

(d)  Tothe extent permitted by law:

(1) A general assignment by Tenant or any guarantor of the
Agreement for the benefit of the creditors without written consent of City;

(2)  Thefiling by or against Tenant, or any guarantor, of any
proceeding under an insolvency or bankruptcy law, unless (in the case of
an involuntary proceeding) the proceeding is dismissed within sixty (60)
days;

(3)  The appointment of a trustee or receiver to take possession
of all or substantially all the assets of Tenant or any guarantor, unless
possession is unconditionally restored to Tenant or that guarantor within
thirty (30) days and the trusteeship or receivership is dissolved;

(4)  Any execution or other judicially authorized seizure of all or
substantially all the assets of Tenant located on the Demised Premises, or
of Tenant's interest in this Agreement, unless that seizure is discharged
within thirty (30) days;

(e)  The undertaking of an unreasonable or improper use on the

Demised Premises;

() Tenant’s failure to complete Tenant Improvements as set forth in

Section 7.2.1 and in compliance with the terms and conditions of this Agreement;

(@)  Tenant’s failure to deliver and provide the Non-Monetary

Compensation as set forth in Section 5.2.2.

Replacement of Statutory Notice Requirements. When this Agreement

requires service of a notice, that notice shall replace rather than supplement any
equivalent or similar statutory notice, including any notices required by Code of Civil
Procedure Section 1161 or any similar or successor statute. If City serves a statutory
notice pursuant to Code of Civil Procedure Section 1161 et seq. to declare Tenant’s
default, City may proceed to obtain a judgment and/or order for possession and/or for
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any other remedy available at law and/or equity without further notice. When a statute
requires service of a notice in a particular manner, service of that notice (or a similar
notice required by this Agreement) in the manner required by Section 16.9 shall replace
and satisfy the statutory service-of-notice procedures, including those required by Code
of Civil Procedure Section 1162 or any similar or successor statute.

9.3 City's Remedies on Tenant's Default. On the occurrence of a default by
Tenant, City shall have the right to pursue any one or more of the following remedies in
addition to any other remedies now or later available to City at law or in equity. These
remedies are not exclusive but are instead cumulative. Any monetary sums that result
from application of this Section 9.3 shall be deemed Additional Rent.

9.3.1 Termination of Agreement. City may terminate this Agreement in
whole or in part and recover possession of the Premises, in whole or in part.
Once City has terminated this Agreement, in whole or in part as the case may be,
Tenant shall immediately surrender the Demised Premises, in whole or in part as
the case may be, to City. On termination of this Agreement, pursuant to Civil
Code Section 1951.2 or its successor, City may recover from Tenant all of the
following:

(@)  The worth at the time of the award of any unpaid rent that
had been earned at the time of the termination, to be computed by
allowing interest at the rate set forth in Item 270 of the Tariff but in no case
greater than the maximum amount of interest permitted by law;

(b)  The worth at the time of the award of the amount by which
the unpaid rent that would have been earned between the time of the
termination and the time of the award exceeds the amount of unpaid rent
that Tenant proves could reasonably have been avoided, to be computed
by allowing interest at the rate set forth in Item 270 of the Tariff but in no
case greater than the maximum amount of interest permitted by law;

(c)  The worth at the time of the award of the amount by which
the unpaid rent for the balance of the term of the Agreement after the time
of the award exceeds the amount of unpaid rent that Tenant proves could
reasonably have been avoided, to be computed by discounting that
amount at the discount rate of the Federal Reserve Bank of San Francisco
at the time of the award plus one percent (1%);

(d)  Any other amount necessary to compensate City for all the
detriment proximately caused by Tenant's failure to perform obligations
under this Agreement, including, without limitation, restoration expenses,
expenses of improving the Demised Premises for a new tenant (whether
for the same or similar use) brokerage commissions, and any special
concessions made to obtain a new tenant; and

53







(e)  Any other amounts, in addition to or in lieu of those listed
above, that may be permitted by Applicable Law; and

() To the extent that Tenant fails to surrender the Demised
Premises after Termination, Tenant agrees that the damages to City for
such holdover shall be one hundred fifty percent (150%) of the rent
payable for the last month prior to the Termination of this Agreement plus
other charges payable under this Agreement, for each and every month of
such holdover after Termination.

9.3.2 Continuation of Agreement in Effect. City shall have the remedy
described in Civil Code Section 1951.4, which provides that, when a tenant has
the right to sublet or assign (subject only to reasonable limitations), the City may
continue the Agreement in effect after the tenant's breach and abandonment and
recover rent as it becomes due. Accordingly, if City does not elect to terminate
this Agreement on account of any default by Tenant, City may enforce all of
City's rights and remedies under this Agreement, including the right to recover all
rent as it becomes due.

9.3.3 Tenant's Subleases. Whether or not City elects to terminate this
Agreement on account of any default by Tenant, City may:

(@) Terminate any sublease, license, concession, or other
consensual arrangement for possession entered into by Tenant and
affecting the Demised Premises; or

(b)  Choose to succeed to Tenant's interest in such an
arrangement. If City elects to succeed to Tenant's interest in such an
arrangement, Tenant shall, as of the date of notice by City of that election,
have no further right to, or interest in, the rent or other consideration
receivable under that arrangement.

9.4 Form of Payment After Default. If Tenant fails to pay any amount due
under this Agreement within ten (10) days after the due date or if Tenant draws a check
on an account with insufficient funds, City shall have the right to require that any
subsequent amounts paid by Tenant to City under this Agreement (to cure a default or
otherwise) be paid in the form of cash, money order, cashier's or certified check drawn
on an institution acceptable to City, or other form approved by City despite any prior
practice of accepting payments in a different form.

9.5 Acceptance of Rent Without Waiving Rights. City may accept Tenant's
payments without waiving any rights under this Agreement, including rights under a
previously served notice of default. If City accepts payments after serving a notice of
default, City may nevertheless commence and pursue an action to enforce rights and
remedies under the previously served notice of default.
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9.6 City’s Default. City’s failure to perform any obligation under this
Agreement, if City fails to commence to cure the failure within thirty (30) business days
after delivery of written notice of the failure from Tenant to City, or if the failure
continues for ninety (90) days after delivery of such notice unless the failure is such that
cannot be cured in ninety (90) days in which case if City fails to diligently cure within a
reasonable amount of time.

9.7 Tenant’s Remedy on City Default. Tenant’s sole remedy for a City
default shall be to seek specific performance in a court of competent jurisdiction.

9.8 Damage or Destruction of Improvements.

9.8.1 Insured Damages. If during the Term, any buildings, structures or
improvements on the Demised Premises are partially or totally destroyed from a risk
covered by the insurance described in Section 12, thereby rendering the Demised
Premises partially or totally inaccessible or usable, Tenant must restore the Demised
Premises to the extent of the available insurance to substantially the same level of
usability for the Permitted Uses as they were immediately before the damage or
destruction.

9.8.2 Uninsured Damages. If, during the Term, improvements on the
Demised Premises are partially or totally destroyed from a risk not covered by the fire
and extended coverage insurance described in Section 12, thereby rendering the
Demised Premises partially or totally inaccessible or unusable, such damage or
destruction shall not automatically terminate the Agreement. If, however, the cost or
restoration exceeds ten percent (10%) of the full replacement value of improvements,
as said value existed immediately before such damage or destruction, Tenant may, at
Tenant’s option, terminate this Agreement by giving City written notice within sixty (60)
days from the date of the damage or destruction. If Tenant elects to terminate as above
provided, Tenant may remove from the Demised Premises at its sole cost and expense
any cranes, moveable equipment and the like, at its election. Tenant otherwise shall be
obligated, unless otherwise directed in writing by City, to demolish all remaining
damaged improvements, remove all debris and remediate all Term Contamination as
provided in Section 11, at Tenant’s sole cost and expense. If Tenant fails to exercise its
right to terminate this Agreement, this Agreement shall continue in full force and effect
for the remainder of the Term and Tenant shall restore the Demised Premises to
substantially the level of usability as they were immediately before the damage or
destruction.

Section 10. Force Majeure.

Notwithstanding anything to the contrary in this Agreement, any prevention, delay
or stoppage due to strikes; lockouts; labor disputes or shortages; acts of God; inability
to obtain labor, materials or reasonable substitutes therefor; governmental or regulatory
actions; civil commotions; fire or other casualty; transportation or delivery delays;
blocked access rights; acts of a public enemy; war; terrorism; severe weather; tsunami;
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6.9 Survival of Obligations. Except as otherwise provided in this Section 6,
this Section 6 and the obligations herein shall survive the expiration or earlier
termination of this Agreement.

Section 7. Improvements.

7.1 City Construction Obligations and New City Improvements.

7.1.1 Plans and Specifications. City, in consultation with Tenant, shall
prepare plans and specifications for the construction, erection and installation of
New City Improvements referenced in, listed and described in Exhibit L. In the
case of Parcels 3 and 4, such plans and specifications shall be prepared only in
the event that City funding is approved pursuant to Exhibit L. Tenant
acknowledges and agrees that any decisions by the Board and City not to fund
New City Improvements for Parcels 3 and 4 shall be absolute and in the Board’s
and City’s sole discretion based on any reason or no reason at all and shall not
be subject to any defense or claim by Tenant including but not limited to any
reliance claims, estoppel, waiver or any other legal and/or equitable claims or
defenses.

Any plans and specifications for construction, erection and installation of
New City Improvements on the Premises shall be submitted to Tenant for review
and comment related solely to adequacy to meet Tenant’s need for the
Premises. Tenant shall have ten (10) business days from submittal by City of the
80% design plans and specifications to provide written comments on the design
plans and specifications or state that the design plans and specifications meet
their needs. If Tenant does not provide any comments within this time period,
the design plans and specifications shall be deemed acceptable to Tenant. City
and Tenant agree to discuss in good faith any comments or changes submitted
by Tenant, which shall not, however, exceed an additional ten (10) business
days.

City shall consult with Tenant regarding any design plans and
specifications for construction, erection and installation of City's Improvements
not located on the Premises (e.g. public right-of-way and street improvements).

7.1.2 Construction and Delivery of New City Improvements. AltaSea
must have obtained nonprofit status_within the meaning of Section 501(c)(3) of
the Internal Revenue Code consistent with Section 13.9.1 prior to the City
initiating any New City Improvements on any Parcel. City warrants and
represents that it shall construct and deliver New City Improvements consistent
with the plans and specifications developed in accordance with Section 7.1.1 and
as set forth on Exhibit L, provided however, that as to Parcels 3 and 4, City
warrants and represents that it shall construct and deliver New City
Improvements only in the event City funding is approved pursuant to_Exhibit L.
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7.2 Tenant Alteration of Premises or Construction of New Improvements.

7.2.1 Tenant Improvements. Tenant shall deliver Tenant Improvements
as set forth in Exhibit M. Tenant shall comply with all provisions in this Section
7.2 for all required Tenant Improvements. AltaSea must have obtained nonprofit
status within the meaning of Section 501(c)(3) of the Internal Revenue Code
consistent with Section 13.9.1 prior to initiating any construction on any Parcel.

7.2.2 Alterations Require City Authorization. Tenant acknowledges City’s
interest in controlling the manner in which physical changes are made to the
Demised Premises after the Effective Date and covenants that it shall make no
improvements, alterations, additions or changes to the Demised Premises
including but not limited to the construction of works or improvements or the
changing of the grade of the Demised Premises (“Alteration”) nor construction of
Tenant Improvements, if any, without obtaining City’s prior written authorization
to undertake such Alteration or new construction.

7.3  Authorization Procedure. Tenant shall obtain written authorization to
undertake an Alteration or construct a Tenant Improvement according to the
following procedure:

7.3.1 Application for Discretionary Projects. If Tenant desires to
undertake an Alteration, or construct a new Tenant Improvement, Tenant shall
submit to City a complete Application for Discretionary Projects that attaches a
complete set of drawings, plans, and specifications reflecting the proposed
Alteration. Such drawings, plans and specifications shall be prepared and
stamped by a licensed engineer registered in the State of California. Tenant
bears sole responsibility for the completeness of such submittal.

7.3.2 Harbor Engineer Authority; Harbor Engineer’s General Permit. The
Harbor Engineer shall have the right to require changes to the drawings, plans
and specifications Tenant submits in connection with such Application for
Discretionary Projects, and may require additional environmental review for
compliance with CEQA and NEPA or other Harbor Department requirements. If
Harbor Engineer orders such a change and Tenant believes that such a change
will have any detrimental effect on the structural integrity of the works, project or
improvements, or increase any hazard to life or property, Tenant shall
immediately notify him/her. If Tenant fails to provide such notification, the
drawings, plans and specifications shall be treated for all purposes as if they had
been originally prepared by Tenant, as changed. Harbor Engineer’s approval of
Tenant’s submittal, if any, will be reflected by issuance of a Harbor Engineer’s
General Permit.

7.3.3 Non-Harbor Department Permits. Tenant acknowledges that, in
addition to obtaining a Harbor Engineer’s General Permit, Tenant additionally
may be required to obtain permits and authorizations with respect to the
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proposed Alteration from City, federal and state bodies (“Non-Harbor Department
Permits”), the issuance of which City’s Harbor Department does not control. In
any event, obtaining the Harbor Engineer’s General Permit and any Non-Harbor
Department Permits necessary to undertake the proposed Alteration is and shall
be the sole responsibility of Tenant. Pursuant to Section 4.3, every Alteration
made by Tenant shall conform with Applicable Laws, as well as with the plans
and specifications as approved by Harbor Engineer.

7.3.4 Condition Precedent for Harbor Engineer’'s Permit. Tenant
acknowledges that issuance of the Harbor Engineer’s General Permit by City’s
Harbor Department shall be conditioned upon Tenant’s demonstration that it has
obtained all other permits and authorizations with respect to the proposed
Alteration or new Tenant Improvement as may be required by entities other than
City’s Harbor Department.

7.3.5 Completion of Construction; As-Built Plans. Upon completion of all
work necessary to construct the Alteration, or new Tenant Improvement, Tenant
shall provide City with written confirmation that such work conformed with all
permits issued, and “as-built” plans and/or drawings for such work in a form
acceptable to Harbor Engineer. Tenant acknowledges that City may perform
inspections of the Alteration or new Tenant Improvement to ensure that such
Alteration or new Tenant Improvement conformed with the permits issued.
Tenant shall undertake any corrective measures reasonably requested by City as
a result of such inspections.

7.4 Notice of Commencement and Completion of Work. Tenant shall give
advance written notice to Harbor Engineer of the date it will commence any
construction. Within thirty (30) days of completion of construction, Tenant shall provide
written notice to Harbor Engineer of the date of such completion, copies of “as-built”
plans for such construction, copies of all permits issued in connection with such
construction and copies of all documentation issued in connection with such completed
construction, including but not limited to inspection reports and certificates of
occupancy.

7.5 Cost of Project Administrative Obligations.

7.5.1 Environmental Review. Tenant shall reimburse City for all costs
and expenses incurred by City after the Effective Date of this Agreement for
legally mandated environmental impact reviews, analysis, and document
preparation for Tenant’s proposed Improvements, including but not limited to,
compliance with the National Environmental Policy Act and the California
Environmental Quality Act.

7.5.2 Permits. Tenant, at its sole cost and expense, shall obtain all
permits necessary for such construction and shall require by contract that its
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construction contractors and subcontractors comply with all applicable federal,
state, regional, and local statutes, ordinances, rules and regulations.

7.6  Cost of Construction. All construction by Tenant pursuant to this
Section 7 shall be at Tenant's sole cost and expense. Tenant shall keep the Demised
Premises, including the improvements constructed, and the Premises arising from
Tenant’s rights, free and clear of liens for labor and materials and shall hold City
harmless from any responsibility in respect thereto.

7.7  Property of Tenant and Subtenants. All property brought onto the
Premises by Tenant, or in the care, custody or control of Tenant, or by Tenant’'s
subtenants to undertake the Permitted Uses or otherwise shall be and remain the
property of Tenant, or its subtenants subject to the terms and conditions contained
herein, and shall be there at the sole risk of Tenant. Tenant hereby waives all claims
against City with respect to such property, except for injury or damage to such property
caused by City’s sole negligence or willful misconduct.

7.8 Utilities and Underground Structures.

7.8.1 Generally. Tenant shall maintain on the Demised Premises as-built
drawings that identify the precise position of any pipelines, utilities or
improvements of any type Tenant places on the Demised Premises, or which are
placed on the Demised Premises by others and accepted by Tenant for use of
the Demised Premises, whether placed above or below ground. Upon twenty
four (24) hours’ written notice by the Harbor Department, Tenant shall undertake
at its sole cost and expense whatever measures are reasonably necessary,
including subsurface exploration for any utilities or any other substructure placed
on the Demised Premises by Tenant, or placed by others and accepted by
Tenant for use on the Demised Premises, to precisely locate the position of such
items if the Harbor Department considers the as-built drawings as insufficient to
locate such items. Tenant agrees any work necessary to locate such items or
any damage which may result from the location being incorrectly described,
whether incurred by Tenant or City, shall be borne exclusively by Tenant.
Exploration and preparation of all documentation recording the location of lines or
structures shall be completed within the time specified in said notice, which shall
be commercially reasonable. The subsurface exploration shall verify the vertical
as well as horizontal location of all utilities and substructures. Documentation
reflecting the results of said exploration shall be filed with the Harbor Engineer.

If Tenant neglects, fails or refuses within the time specified in said notice
to begin or fails to prosecute diligently to complete the work of locating any
pipeline or any other substructure under Tenant's control or servicing Tenant's
operation within the Demised Premises granted herein, the City shall have the
right to enter onto the Demised Premises and perform the work designated in the
notice. All subsurface exploration required by the provisions contained herein
whether performed by Tenant or City shall be performed at Tenant's expense. In
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addition, Tenant agrees to bear the cost of any and all damage of whatever
nature caused by any act, omission, or negligence of the City and any and all of
its boards, officers, agents, consultants, and employees in the performance of
said subsurface exploration as required by this provision. Tenant shall be solely
responsible for City costs associated with the rights set forth in this Section 7.8.1
and shall pay City, as Additional Rent, within thirty (30) days of receiving an
invoice for payment from City. Work performed by City or City's contractors
under this provision does not alter Tenant's obligation to maintain the Demised
Premises in a safe condition, both during and after completion of the work.

7.8.2 Rules Governing Utilities and Pipelines. After installation, and in
any event for the duration of this Agreement, Tenant shall comply with all
Applicable Laws, regulations and rules regarding utilities and pipeline testing and
inspection requirements.

7.8.3 Relocation of Utilities. At any time during the term of this
Agreement, the Board shall have the right to make any such change in the route
or location of any utilities constructed or maintained on the Demised Premises by
Tenant pursuant to the authority of this Agreement as may be required or made
necessary for the progress of harbor development or the performance of any
work or improvement within the jurisdiction of the Board. If the Board shall
determine that any such change or relocation is necessary, the Board shall give
at least ninety (90) days' written notice to Tenant and the work of removal and
relocation shall be completed within such time after said written notice as shall be
fixed in said notice. The cost of any such removal and relocation shall be borne
by Tenant.

If Tenant neglects, fails or refuses within the time specified in said notice
to begin or fails to prosecute diligently to complete the work of locating any
utilities or any other substructure placed on the Demised Premises by Tenant, or
placed by others and accepted by Tenant for use on the Demised Premises, the
Harbor Department shall provide written notice to Tenant which shall specify
such neglect, failure or refusal. Upon delivery of the notice specifying Tenant’s
neglect, failure or refusal, Tenant shall have such time as is reasonably
necessary to cure such neglect, failure or refusal so long as Tenant commences
the cure with such thirty (30) day period and thereafter diligently prosecutes such
cure to completion. If Tenant fails to cure in a timely and diligent manner, City
shall have the right to enter the Demised Premises to identify the precise location
of any utilities or improvements of any type that Tenant has placed on the
Demised Premises, whether placed above or below ground. Tenant shall be
solely responsible for City costs associated with the rights set forth in this Section
7.8.3 and shall pay City, as Additional Rent, within thirty (30) days of receiving an
invoice for payment from City. Work performed by City or City's contractors
under this provision does not alter Tenant's obligation to maintain the Demised
Premises in a safe condition, both during and after completion of the work.
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7.9 Tenant’s Cost. Any modification, improvement or addition to the
Demised Premises and any equipment installation required by the City Fire Department,
City Department of Building and Safety, Air Quality Management District, Regional
Water Quality Control Board, United States Coast Guard, Environmental Protection
Agency, Department of Homeland Security or any other local, regional, state or federal
agency in connection with Tenant’s undertaking of the Permitted Uses shall be
constructed or installed at Tenant’s sole cost and expense.

7.10 Signs. Notwithstanding the rights granted to Tenant under Section 15,
Tenant shall not erect or display, or agree to be erected or displayed, on the Demised
Premises, or upon works, buildings and improvements made by Tenant, any advertising
matter of any kind, including signs, without first obtaining the written consent of the
Executive Director and a Harbor Engineer's General Permit. Tenant shall post, erect
and maintain on the Demised Premises such signs as the Executive Director may
direct.

Section 8. Maintenance and Repair.

8.1 Tenant Obligations to Maintain. Except for those matters included in
the City’s maintenance and repair obligations as described in Section 8.8 below,
Tenant, at its sole cost and expense, shall keep and maintain the Demised Premises
and all buildings, works and improvements of any kind thereon, including the
improvements existing on those portions of the Demised Premises and Existing and
New City Improvements as depicted on Exhibit C (and as this Exhibit may be modified
from time to time), in good and substantial repair and condition and shall be responsible
for and perform all necessary inspection, maintenance and repair thereof, including
preventive maintenance, using materials and workmanship of similar quality to the
original improvements. Tenant shall obtain any permits, including but not limited to
those issued by City, necessary for such maintenance and repair. City shall reimburse
Tenant for any repairs made necessary by use of the Demised Premises by a
temporary user pursuant to Section 4.8.

8.2 Tenant Failure to Maintain. If Tenant fails to make any repairs or to
perform required maintenance within thirty (30) days after receipt of notice from City to
do so, City may, but shall not be obligated to, make such repairs or perform such
maintenance. Tenant shall reimburse City, as Additional Rent, all of City's costs (as
defined in Section 8.3) within thirty (30) days after receipt of City's invoice for work
performed. In the event Tenant shall commence such repairs and diligently prosecute
the same to completion or shall begin to perform the required maintenance within the
thirty (30) day period, City shall refrain from commencing or prosecuting further any
repairs or performing any required maintenance until the work has been completed by
Tenant. Tenant shall thereafter pay on demand, as Additional Rent, City's costs
incurred pursuant to this Section 8.2 prior to Tenant's commencement of repair or
maintenance. The making of any repairs or the performance of maintenance by City,
which is the responsibility of Tenant, shall in no event be construed as a waiver of the
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Applicable Law from Tenant for loss or liability incurred by City resulting from such
failure by Tenant to surrender the Demised Premises.

Section 3. Premises.

3.1 Description. The premises subject to this Agreement consist of Parcel
Nos. 1A through 8 (each a “Parcel”), as delineated and more particularly described on
Drawing No. 45640 (“Premises”) that is on file in the office of the Chief Harbor Engineer
of the Harbor Department (“Harbor Engineer”) and is attached hereto as Exhibit A. The
list of Existing City Improvements is attached hereto as Exhibit C. The total acreage of
the Premises is 35.62: 24.12 acres of land/wharf/warehouse and 11.5 acres of water.
The Premises encompass the total property and improvements subject to this
Agreement. However, Tenant shall be entitled to accept and take possession of
individual Parcels within the Premises pursuant to the process for Tenant acceptance
and possession of individual Parcels described in Section 3.2 below (“Demised
Premises”). _Exhibit B identifies the Demised Premises. Upon incorporating an
individual Parcel into the Demised Premises, the Executive Director shall issue an
updated Exhibit B, then Exhibit B-1 and so forth numerically as Tenant accepts and
takes possession of Parcels over the Term of the Agreement. Said revised Exhibit shall
be transmitted to Tenant and shall list all of the Parcels that Tenant has accepted or is
in possession of as permitted in Section 3.2 of this Agreement. Upon City’s transmittal
to Tenant, each such issued Exhibit B-# shall be deemed to: (i) be incorporated into this
Agreement without further action of the Board or Council; and (ii) supersede any earlier
iterations of Exhibit B-#.

3.1.1 Memorandum of Lease. Upon request by Tenant from time to time, the
Harbor Department shall execute and deliver to the Tenant a memorandum of lease,
provided such memorandum is based solely upon information that exists within the
Harbor Department. Tenant, at its sole cost and expense, shall be responsible for
development of any information necessary but not existing within the Harbor
Department, including but not limited to, legal description(s) of the Premises or Demised
Premises, that may be necessary for the Tenant’s intended purpose and for the City to
complete the Tenant requested Memorandum of Lease. All information generated by
the Tenant related to the Premises and Demised Premises shall be subject to review
and approval by the City.

3.2 Acceptance, Possession and Surrender. Tenant may, at Tenant’s sole
option, accept Parcels on the Premises over a period of time after the Effective Date,
upon the satisfaction of the obligations, conditions and timelines set forth in Section
3.2.1 and pursuant to all other terms and conditions of this Agreement. Upon Tenant’s
acceptance of a Parcel, Tenant shall be obligated to: (i) possess and occupy the Parcel
on the timeframe established in Section 3.2.1.3; (ii) design, construct, and complete
Tenant Improvements on the Parcel as set forth in Section 7.2.1 and Exhibit N; (iii)
provide the benefits and services enumerated in Exhibit F for the Parcel; and (iv)
perform all other obligations and comply with all other terms and conditions of this
Agreement related to Tenant acceptance and possession of such Parcel. Tenant agrees
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to surrender the Demised Premises and forfeit any and all rights to any Parcels
provided for herein upon the expiration or earlier termination of this Agreement.
Notwithstanding anything to the contrary, Tenant is not obligated to accept any Parcel
or satisfy any condition or requirement of Section 3.2.1 for those parcels Tenant does
not accept.

3.2.1 Parcel Acceptance and Possession Process.

3.2.1.1 Tenant Requirements for Accepting Individual Parcels. Other than
Parcel 3 Interim Use, which shall require only item (a) below, Tenant’s exercise of its
rights to accept any Parcel(s) and add such Parcel(s) to the Demised Premises, is
conditioned upon Tenant’s being in current compliance with this Agreement and
Tenant’'s completion and submission to the Executive Director, for review, the following
information for such Parcel(s) to be accepted by Tenant:

(a) For each Parcel, including Parcel 3 for Interim Use, deliver a written notice
of Tenant’s intent to exercise its right to accept such Parcel. The date the City
receives such written notice shall be the “Tenant Acceptance Date.”

(b) Development schedule, not to exceed six (6) years in duration for City and
Tenant Improvements, for such Parcel(s) to be accepted by Tenant.

(c) Five (5) year business plan for such Parcel(s) to be accepted by Tenant.

(d) For Parcels 1A, 2A, 3, 5 and 6, an updated economic analyses for the
Demised Premises and the Parcel(s) to be accepted by Tenant.

(e) Harbor Department Application for Development (ADP), with such
Parcel(s) development cost estimates, in compliance with Section 4.14 of this
Agreement.

() Capital Campaign Plan for such Parcel(s) to be accepted by Tenant.

(g)  Evidence of committed capital in the amount established below for
development of such Parcel(s) to be accepted by Tenant.

i. Fifty percent (50%) of such Parcel(s) development cost estimates
provided pursuant to Section 3.2.1.1(e) for each such Parcel that does not
require City Improvement’s pursuant to Section 7.1 or

ii. Seventy-five percent (75%) of such Parcel(s) development cost
estimates provided pursuant to Section 3.2.1.1(e) for each such Parcel
that requires City Improvement’s pursuant to Section 7.1.

(h) Demonstration of completion of prior Demised Premises Tenant
Improvements in Section 7.2.1 and compliance with prior Demised Premises
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Non-Monetary Compensation requirements established in Section 5.2.2 and
Exhibit F. The Board, at its sole discretion, may waive the requirement that
Tenant Improvements be completed prior to accepting a subsequent Parcel, but
only if Tenant requests a waiver in writing a minimum of six (6) months prior to
the acceptance deadline established in Section 3.2.1.3.

(i) For each of Parcels 5, 6, 7, and 8, submit a proposal for Non-Monetary
Compensation, if any.

3.2.1.2 Executive Director Determination of Compliance. The Executive
Director shall review the submittal and determine if Tenant is in compliance with
the terms and conditions of this Agreement, including satisfaction of the
requirements listed in (a) through (i) above, and the Parcel acceptance order,
timelines, and requirements established in Section 3.2.1.3. The Executive
Director shall notify the Tenant in writing of the determination. If the Executive
Director finds compliance, the Executive Director shall issue an updated Exhibit
B as set forth in Section 3.1, with those Parcels accepted by Tenant that require
immediate Tenant possession pursuant to Section 3.2.1.3 added to the Demised
Premises and with those Parcels accepted by Tenant that require Tenant
possession after completion of New City Improvements pursuant to Section
3.2.1.3 added as accepted parcels, with the Tenant Acceptance Date and the
date the City determined Tenant compliance with the procedures established in
Section 3.2.1. If the Executive Director finds non-compliance, the Executive
Director’s written determination shall identify the deficiencies that resulted in non-
compliance and the Parties shall meet to resolve the outstanding issues or
concerns of the Executive Director. If the Parties are unable to agree on
compliance, the matter shall be presented to the Board for their determination, in
their sole and final judgment.

If Tenant does not satisfy the conditions for acceptance of any Parcel in
accordance with the requirements established in Section 3.2.1, as reasonably
determined by the Board, then the Parcel shall not be included in the Demised
Premises or otherwise deemed accepted by the Tenant.

3.2.1.3 Timeline and Process for Acceptance and Possession of
Individual Parcels.

(a) Parcel 1A: Tenant shall have a maximum of five (5) years from the
Effective Date of this Agreement to accept Parcel 1A. Tenant must take
possession of Parcel 1A immediately upon Executive Director’s
determination that (i) with respect to Parcel 1A, Tenant has satisfied the
conditions in, and is in compliance with Section 3.2.1.1 and (ii) as required
in Section 6.2.3 Exhibit | has been updated.

(b) Parcel 1B: Tenant shall have a maximum of five (5) years from the
Effective Date of this Agreement to accept Parcel 1B. Tenant must have
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(c)

(d)

(e)

accepted Parcel 1A prior to or concurrent with accepting Parcel 1B.
Tenant must take possession of Parcel 1B immediately upon Executive
Director’s determination that (i) Tenant has previously or concurrently
accepted Parcel 1A, (ii) with respect to Parcel 1B, Tenant has satisfied the
conditions in, and is in compliance with, Section 3.2.1.1 and (iii) as
required in Section 6.2.3 Exhibit | has been updated.

Parcel 2A: Tenant shall have a maximum of five (5) years from the
Effective Date of this Agreement to option Parcel 2A. Tenant must have
accepted Parcel 1A prior to or concurrent with accepting Parcel 2A. Upon
Executive Director’s determination that (i) Tenant has previously or
concurrently accepted Parcel 1A, (ii) with respect to Parcel 2A, Tenant has
satisfied the conditions in, and is in compliance with Section 3.2.1.1, and
(iii) this the Agreement has been transferred from Rockefeller Philanthropy
Advisors, Inc. to AltaSea at the Port of Los Angeles City shall initiate
design of the New City Improvements for Parcel 2A as set forth in Section
7.1 and Exhibit L of this Agreement. City shall subsequently construct and
complete the New City Improvements for Parcel 2A as set forth in Section
7.1 and Exhibit L of this Agreement. Tenant must take possession of
Parcel 2A immediately upon City’s completion of such New City
Improvements and as required in Section 6.2.3 Exhibit | has been
updated.

Parcel 2B: Tenant shall have a maximum of ten (10) years from the
Effective Date of this Agreement to accept Parcel 2B. Prior to accepting
Parcel 2B, Tenant must be in possession of Parcel 2A and City Signal
Street Improvements required pursuant to Section 7.1 for Parcel 2A must
be complete by the City as set forth in Exhibit L. Tenant must take
possession of Parcel 2B immediately upon Executive Director’s
determination that (i) Tenant is in possession of Parcel 2A, (ii) the City
Signal Street Improvements for Parcel 2A are complete, (iii) with respect
to Parcel 2B, Tenant has satisfied the conditions in and Tenant is in
compliance with Section 3.2.1.1 and (iv) as required in Section 6.2.3
Exhibit | has been updated.

Parcels 3 and 4: Tenant shall have a maximum of ten (10) years from the
Effective Date of this Agreement to accept Parcels 3 and 4. If Tenant
accepts Parcels 3 and 4, the Tenant shall accept Parcels 3 and 4
concurrently. Prior to accepting Parcels 3 and 4, Tenant must have
possession of Parcels 1A and 2A. Upon Executive Director’'s
determination that: (i) Tenant has possession of Parcels 1A and 2A; (ii)
with respect to Parcels 3 and 4, Tenant has satisfied the conditions in and
is in compliance with Section 3.2.1.1, and (iii) City funding has been
approved pursuant to Section 7.1.1 and Exhibit L, City shall design,
construct, and complete New City Improvements as set forth in Section
7.1 and Exhibit L for Parcels 3 and 4. Tenant must take possession of
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(f)

(9)

Parcels 3 and 4 immediately upon City’s completion of New City
Improvements for Parcels 3 and 4 and as required in Section 6.2.3 Exhibit
| has been updated. Tenant at its sole option, may waive the New City
Improvements for Parcels 3 and 4 set forth in Section 7.1 and directly take
possession of Parcels 3 and 4 if Tenant meets the requirements of (i) and
(ii) above. Upon taking possession of Parcels 3 and 4, Tenant shall
comply with the requirements of Section 3.2.4 of this Agreement. If the
City does not complete the New City Improvements for Parcels 3 and 4
set forth in Section 7.1, and the Tenant does not waive such New City
Improvements, the Tenant may rescind Tenant’s acceptance of Parcel 3
and 4 by written notice to the City and Tenant shall have no obligation to
(i) possess and occupy the Parcel; (ii) design, construct, or complete
Tenant Improvements on the Parcel as set forth in Section 7.2.1 and
Exhibit N; (iii) provide the benefits and services enumerated in Exhibit F
for Parcels 3 and 4.

Parcel 3 Interim Use: Tenant shall have the right to have interim
possession of Parcel 3, or upon agreement of City portions of Parcel 3, for
the Permitted Uses and in its “as is, where-is, with all faults and
limitations” condition, for interim use from the Effective Date of this
Agreement until: (i) the right to accept Parcel 2A expires pursuant to
Section 3.2.1.3(c); (i) Tenant accepts Parcels 3 and 4 pursuant to Section
3.2.1.3(e) or (iii) the right to accept Parcels 3 and 4 expires pursuant to
Section 3.2.1.3(e), whichever occurs first (“Interim Use”). Tenant shall
deliver a written notice of Tenant’s intent to exercise its right to accept
Parcel 3, or portions thereof, for Interim Use to the Executive Director as
set forth in Section 3.2.1.1 (a). After Executive Director’s determination
that Tenant is in compliance with the requirements established in Section
3.2.1.1 and as required in Section 6.2.3 Exhibit | has been updated,
Tenant shall take temporary possession of Parcel 3, or portions thereof,
for Interim Use no less than ninety (90) days from Executive Director's
finding of compliance pursuant to Section 3.2.1.2, or longer upon mutual
written agreement of the Executive Director and Tenant. Tenant shall
surrender to City those portions of Parcel 3 that Tenant has taken
possession of for Interim Use and restore Parcel 3 pursuant to Section
11.2 of this Agreement at least sixty (60) days prior to: (i) the right to
accept Parcel 2A expires pursuant to Section 3.2.1.3(c); (ii) Tenant
accepts Parcels 3 and 4 pursuant to Section 3.2.1.3(e); or (iii) the right to
accept Parcels 3 and 4 expires pursuant to Section 3.2.1.3(e), whichever
occurs first.

Parcel 4A: Tenant shall have a maximum of ten (10) years from the
Effective Date of this Agreement to accept Parcel 4A. Tenant must have
accepted Parcel 1A prior to or concurrent with accepting Parcel 4A. The
Tenant must take possession of Parcel 4A immediately upon Executive
Director’s determination that: (i) Tenant has previously or concurrently
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(h)

(i)

accepted Parcel 1A; (ii) with respect to Parcel 4A, Tenant is in compliance
with the requirements established in Section 3.2.1.1; and (iii) as required
in Section 6.2.3 Exhibit | has been updated.

Parcels 5 and 7: Tenant shall have a maximum of fifteen (15) years from
the Effective Date of this Agreement or five (5) years following the City’s
completion of remediation activities on Parcels 5 and 7, whichever is
longer, to accept Parcels 5 and 7. If Tenant accepts Parcels 5 and 7, then,
Tenant must accept Parcels 5 and 7 concurrently and prior to accepting
Parcels 5 and 7 Tenant must be in possession of Parcels 3 and 4. Tenant
must take possession of Parcels 5 and 7 immediately upon Executive
Director’s determination that Tenant: (i) has possession of Parcels 3 and
4; (ii) with respect to Parcels 5 and 7, Tenant has satisfied the conditions
in and is in compliance with Section 3.2.1.1; (iii) City has completed
remediation activities on Parcel 5 and 7 as set forth in Exhibit L; (iv)
Compensation, including, but not limited to Minimum Annual Rent for
Parcels 5 and 7 have been established pursuant to Section 5 of this
Agreement; and (v) as required in Section 6.2.3 Exhibit | has been
updated.

Parcel 6: Tenant shall have a maximum of fifteen (15) years from the
Effective Date of this Agreement or five (5) years following the City’s
completion of remediation activities on Parcel 6, whichever is longer, to
accept Parcel 6. Prior to accepting Parcel 6, Tenant must be in
possession of Parcels 3 and 4. Tenant must take possession of Parcel 6
immediately upon Executive Director’s determination that Tenant: (i) has
possession of Parcels 3 and 4; (ii) with respect to Parcel 6, Tenant has
satisfied the conditions and is in compliance with Section 3.2.1.1; (iii) City
has completed remediation activities on Parcel 6 as set forth in Exhibit L;
(iv) Compensation, including, but not limited to Minimum Annual Rent for
Parcel 6 has been established pursuant to Section 5 of this Agreement;
and (v) as required in Section 6.2.3 Exhibit | has been updated.

Parcel 8: Tenant shall have a maximum of thirty (30) years from the
Effective Date of this Agreement to accept Parcel 8. Prior to accepting
Parcels 8, Tenant must be in possession of Parcel 5 and Parcel 7. Tenant
must take possession of Parcel 8 immediately upon Executive Director’s
determination that Tenant: (i) has possession of Parcels 5 and 7; (ii) with
respect to Parcel 8, Tenant has satisfied the conditions and is in
compliance Section 3.2.1.1; (iii) City has completed remediation activities
on Parcel 8 as set forth in Exhibit L; (iv) Compensation, including, but not
limited to Minimum Annual Rent for Parcel 8 has been established
pursuant to Section 5 of this Agreement; and (v) as required in Section
6.2.3 Exhibit | has been updated.







3.2.2 Failure of Tenant to Accept Parcel. If Tenant fails to accept any individual
Parcel within the timeframe established in Section 3.2.1, rights to that individual Parcel
and all Parcels contingent upon acceptance of that individual Parcel shall be
terminated. The Executive Director shall revise Exhibit A, as necessary to remove said
Parcel(s) from the Premises. The Executive Director shall issue an updated_Exhibit A
then Exhibit A-1 and so forth numerically as Tenant fails to accept Parcels over the term
of the Agreement. Said revised Exhibit shall be transmitted to Tenant. Upon City’s
transmittal to Tenant, each such issued Exhibit A-# shall be deemed to: (i) be
incorporated into this Agreement without further action of the Board or Council; and (ii)
supersede any earlier iterations of Exhibit A-#. If Parcel 1A has not been added to the
Demised Premises in accordance with this Agreement within five (5) years after the
Effective Date, and the timeline for Tenant acceptance of Parcel 1A has not been
extended pursuant to Section 3.2.6, then this Agreement automatically terminates.

3.2.3 City Rights Pre-Possession of Parcels. City shall have unrestricted use of
each Parcel within the Premises prior to Tenant taking possession of such Parcels
pursuant to Section 3.2, provided, however, leases by the City to third parties shall be
limited to 30-day Revocable Permits, or longer upon mutual written agreement between
Executive Director and Tenant, or a temporary use agreement with a maximum 30-day
termination provision, or longer upon mutual written agreement between Executive
Director and Tenant. Tenant shall in no way interfere with the access to or use of such
Parcels by City or such other third parties. Tenant shall not have rights of any kind,
including but not limited to, right-of-entry, for any Parcels that are not within the
Demised Premises.

3.2.4 Parcel 4 Existing Tenants. Tenant acknowledges that at the Effective Date
of this Agreement, City has leased portions of Parcel 4 as identified on Exhibit A to U.S.
Water Taxi, pursuant to Revocable Permit #1491 and to the United States Department
of Commerce National Oceanographic and Atmospheric Administration (“NOAA”),
pursuant to Revocable Permit #1406 (collectively, “Existing Tenants”). Tenant shall in
no way interfere with the Existing Tenants’ access to or use of Parcel 4, prior to Tenant
taking possession of Parcel 4. Prior to taking possession of Parcel 4, Tenant shall
cooperate with City to evaluate appropriate locations for NOAA within the Premises.
Tenant shall be required to accommodate the NOAA operation of a tide survey and
gauging station in a location that ensures long-term continuity of data collected at that
station and consistent with the terms of Revocable Permit #1406.

3.2.5 Environmental Review. Tenant development proposals for each Parcel
shall be subject to City environmental review for compliance with the California
Environmental Quality Act (CEQA) and the National Environmental Policy Act (NEPA).
The City has certified Final Environmental Impact Report SCH#2010121013 (certified
FEIR) completed for the Project.

(a) Prior to Tenant acceptance of Parcel(s) pursuant Section 3.2.1, Tenant,
subject to the requirements of Section 7.5.1, may request the City to review Tenant
development proposal(s) for consistency with the certified FEIR, and any subsequent
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environmental reviews performed for the Project. In the event the Tenant development
proposal is inconsistent with the previously performed environmental analyses or
documents, at the request of the Tenant and subject to Section 7.5.1, the City shall
perform additional environmental analysis in accordance with CEQA and NEPA, as
appropriate. Nothing in this Section 3.2.5 shall commit City or Board to approve the
requested development proposal. The Board reserves the right to consider and act on
Tenant development proposals that deviate from the certified FEIR, including, but not
limited to, the requirement of mitigations measures.

(b) Upon Tenant’s request for acceptance of a Parcel(s) pursuant to Section
3.2.1.1, City shall review the ADP submitted pursuant to Section 3.2.1.1 (e) for Tenant
development proposal(s) for consistency with the certified FEIR, and any subsequent
environmental reviews performed for the Project. In the event Tenant development
proposal is inconsistent with the previously performed environmental analyses or
documents, subject to Section 7.5.1, the City shall perform additional environmental
analysis in accordance with CEQA and NEPA, as appropriate. Executive Director
determination of compliance of Tenant meeting the requirements for Parcel acceptance
pursuant to 3.2.1.2 shall be held in abeyance until the environmental consistency review
process and any subsequent environmental review processes have been completed
and, if required, Board approval of Tenant’s development proposal. Nothing in this
Section 3.2.5 shall commit City or Board to approve the requested development
proposal. The Board reserves the right to consider and act on Tenant development
proposals that deviate from the certified EIR, including, but not limited to, the
requirement of mitigations measures.

3.2.6 Extension of Time. The Board, at its sole option, may extend any timeline
established in Section 3.2.1.3 for Tenant to accept an individual Parcel, if such an
extension is requested by Tenant in writing at least six (6) months prior to the expiration
of the Tenant Parcel acceptance period. Tenant shall include with any such written
request information and documentation detailing the status of compliance with the
requirements set forth in Section 3.2.1.2 for the Parcel(s) for which the extension is
being requested.

3.3 Improvements.

3.3.1 Existing City Improvements. The improvements on the Premises as of the
Effective Date, which improvements are owned by City (“Existing City Improvements”)
and subject to this Agreement, are identified in Exhibit C, Section 1.

3.3.2 New Improvements. City and Tenant acknowledge that improvements
may be constructed on the Premises following the Effective Date by either City or
Tenant (either “New City Improvements” or “Tenant Improvements”, as applicable). If,
following the Effective Date an improvement is added to the Premises, the Harbor
Engineer shall: (i) revise Exhibit C to include both depiction of such additional
improvement and a statement identifying such improvement’s ownership; (ii) renumber
the revised Exhibit C (such that, for example, after any such revision and renumbering,
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Exhibit C becomes Exhibit C-1); and (iii) transmit such revised and renumbered Exhibit
C to Tenant. Upon City’s transmittal to Tenant, such revised and renumbered Exhibit C
shall be deemed to: (i) be incorporated into this Agreement without further action of
Board or Council; (ii) supersede any earlier issued iterations of Exhibit C; and (iii) with
respect to improvements, depict all improvements on the Premises and ownership of
such improvements.

3.3.3 Ownership of Improvements. City’s Improvements are and shall remain
City-owned improvements. New City Improvements shall also be City-owned
improvements. Tenant Improvements shall be Tenant-owned improvements until the
expiration or earlier termination of this Agreement at which time title to such
improvements shall vest in City. Any improvements to or alterations of City-owned
improvements made by Tenant, whether constructed pursuant to the requirements
established in Section 4.14, or Section 7.2.1 of this Agreement, shall be City-owned
improvements.

3.4 Premises Subject to Tariff. Tenant accepts this Agreement and shall
undertake the Permitted Uses set forth in Section 4.1 on the Demised Premises subject
to each and every of the terms and conditions provided in this Agreement, and to each
and every of the rates, terms and conditions of Tariff No. 4 of City’s Harbor Department
as it now exists or may be amended or superseded ("Tariff"). Tenant represents and
warrants that it has received, read and understands the rates, terms and conditions of
Tariff and covenants that, at all times during the term of this Agreement, it shall maintain
a complete and current Tariff at the address set forth in Section 16.9. Except as
otherwise set forth in this Agreement, Tenant is contractually bound by all Tariff rates,
terms and conditions as if the same were set forth in full herein. City in its sole and
absolute discretion shall determine if a conflict exists between a provision of this
Agreement and a Tariff provision. In the event of such conflict, this Agreement shall at
all times prevail.

3.5 Reservations. This Agreement and the Premises are and shall be at all
times subject to the reservations listed below and additional reservations City may
reasonably require after the Effective Date, of which Tenant shall receive advance
written notice, for which Tenant shall receive no compensation unless otherwise
provided.

3.5.1 Utility or other Rights-of-Way. Rights-of-way for sewers, pipelines
(public or private), conduits for telecommunications, electric, gas, and power
lines, as may from time to time be determined to be necessary by the Board,
including the right to enter upon, above, below or through the surface to
construct, maintain, replace, repair, enlarge or otherwise utilize the Premises for
such purpose, without compensation or abatement of rent and with as minimal
interference with the Permitted Uses as possible. If the Board makes such
determination of necessity, City shall issue a written right of entry or other
entitlement to the applicable third-party requiring it and/or its parent to name
Tenant as an additional insured on any insurance policies required by City and to
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